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Annex C


MISCELLANEOUS AMENDMENTS – PD8B, PD16, PART 35 and PD35

PART 8 – PRACTICE DIRECTION 8B

Definitions

3.1 References to ‘the Court Proceedings Pack (Part A) Form’, ‘the Court Proceedings Pack (Part B) Form’ and ‘the CNF Response Form’ are references to the forms used in the Protocols.

3.2 ‘Protocol offer’ has the meaning given by rule 36.17.

3.3 ‘Settlement hearing’ means a hearing where the court considers a settlement agreed between the parties (whether before or after proceedings have started) and the claimant is a child.

3.4 ‘Stage 3 hearing’ means a final hearing to determine the amount of damages that remain in dispute between the parties.
3.5 'Fixed cost medical report' and 'soft tissue injury claim' have the same meaning as in paragraph 1.1(10A) and (16A), respectively, of the RTA Protocol. 
Filing and serving written evidence
6.1 The claimant must file with the claim form –

(1) the Court Proceedings Pack (Part A) Form;

(2) the Court Proceedings Pack (Part B) Form (the claimant and defendant’s final offers) in a sealed envelope. (This provision does not apply where the claimant is a child and the application is for a settlement hearing);

(3) copies of medical reports;

(4) evidence of special damages; and

(5) evidence of disbursements (for example the cost of any medical report) in accordance with rule 45.19(2).

6.1A 

In a soft tissue injury claim, the claimant may not proceed unless the medical report is a fixed cost medical report. Where the claimant includes more than one medical report, the first report obtained must be a fixed cost medical report from an expert selected via the MedCo Portal (website at: www.medco.org) and any further report from an expert in any of the following disciplines must also be a fixed cost medical report—
(a) Consultant Orthopaedic Surgeon;

(b) Consultant in Accident and Emergency Medicine;

(c) General Practitioner registered with the General Medical Council;

(d) Physiotherapist registered with the Health and Care Professions Council.
	DQ: in her response to the initial drafts of these rules, Amanda Stevens queried whether in respect the references to FCMRs in Pt 8, Pt 16 and Pt 35 should contain an equivalent of paragraph (2C) in Parts 45.19 and 45.29C (i.e.: “The cost of obtaining a further report from an expert not listed in (2A)(b) is not fixed, but the use of that expert and the cost must be justified”). 

Save for querying whether this could be dealt with by way of a signpost, drafting lawyers do not have a particular view about this and the Committee might wish to consider this further before any drafting is undertaken.


6.2 The filing of the claim form and documents set out in paragraph 6.1 represent the start of Stage 3 for the purposes of fixed costs.

6.3 Subject to paragraph 6.5 the claimant must only file those documents in paragraph 6.1 where they have already been sent to the defendant under the relevant Protocol.
PART 16 STATEMENTS OF CASE – PD16

Personal injury claims

4.1 The particulars of claim must contain:

(1) the claimant’s date of birth, and

(2) brief details of the claimant’s personal injuries.

4.2 The claimant must attach to his particulars of claim a schedule of details of any past and future expenses and losses which he claims.

4.3 Where the claimant is relying on the evidence of a medical practitioner the claimant must attach to or serve with his particulars of claim a report from a medical practitioner about the personal injuries which he alleges in his claim.

4.3A  

(1) In a soft tissue injury claim, the claimant may not proceed unless the medical report is a fixed cost medical report.  Where the claimant files more than one medical report, the first report obtained must be a fixed cost medical report from an expert selected via the MedCo Portal (website at: www.medco.org) and any further report from an expert in any of the following disciplines must also be a fixed cost medical report—
(a) Consultant Orthopaedic Surgeon;

(b) Consultant in Accident and Emergency Medicine;

(c) General Practitioner registered with the General Medical Council;

(d) Physiotherapist registered with the Health and Care Professions Council.

(2) In this paragraph, 'fixed cost medical report' and 'soft tissue injury claim' have the same meaning as in paragraph 1.1(10A) and (16A), respectively, of the RTA Protocol 
PART 35 – EXPERT EVIDENCE

35.4

(1) No party may call an expert or put in evidence an expert’s report without the court’s permission.

(2) When parties apply for permission they must provide an estimate of the costs of the proposed expert evidence and identify–

(a) the field in which expert evidence is required and the issues which the expert evidence will address; and

(b) where practicable, the name of the proposed expert.

(3) If permission is granted it shall be in relation only to the expert named or the field identified under paragraph (2). The order granting permission may specify the issues which the expert evidence should address.

(3A) Where a claim has been allocated to the small claims track or the fast track, if permission is given for expert evidence, it will normally be given for evidence from only one expert on a particular issue.

(3B) In a soft tissue injury claim, permission—
(a) may normally only be given for one expert medical report; and
(b) may not be given initially unless the medical report is a fixed cost medical report. 

(3C) Where the claimant seeks permission to obtain a further medical report, if the report is from a medical expert in any of the following disciplines—
(a) Consultant Orthopaedic Surgeon;
(b) Consultant in Accident and Emergency Medicine;
(c) General Practitioner registered with the General Medical Council; or
(d) Physiotherapist registered with the Health and Care Professions Council,

the report must be a fixed cost medical report.

(3D) In this rule, 'fixed cost medical report' and 'soft tissue injury claim' have the same meaning as in paragraph 1.1(10A) and (16A), respectively, of the RTA Protocol. 

(Paragraph 7 of Practice Direction 35 sets out some of the circumstances the court will consider when deciding whether expert evidence should be given by a single joint expert.)

(4) The court may limit the amount of a party’s expert’s fees and expenses that may be recovered from any other party.

PRACTICE DIRECTION 35 – EXPERTS AND ASSESSORS

Expert Evidence – General Requirements
2.1
Expert evidence should be the independent product of the expert uninfluenced by the pressures of litigation.
2.2
Experts should assist the court by providing objective, unbiased opinions on matters within their expertise, and should not assume the role of an advocate.
2.3
Experts should consider all material facts, including those which might detract from their opinions.
2.4
Experts should make it clear –
(a) when a question or issue falls outside their expertise; and
(b) when they are not able to reach a definite opinion, for example because they have insufficient information.
2.5
If, after producing a report, an expert's view changes on any material matter, such change of view should be communicated to all the parties without delay, and when appropriate to the court.
2.6
(1)  In a soft tissue injury claim, where permission is given for a fixed cost medical report, the first report must be obtained from an expert selected via the MedCo Portal (website at: www.medCo.org).

(2) 'Fixed cost medical report' and 'soft tissue injury claim' have the same meaning as in paragraph 1.1(10A) and (16A), respectively, of the RTA Protocol.
	DQ: Having sought the views of both Amanda Stevens and Andrew Underwood, it was decided that it would be best to keep references to MedCo, as far as possible, in the relevant Practice Directions, hence paragraph 2.6. However, a stakeholder has queried whether it would be “simpler (and easier to follow) if the amendment was to 35.4(3B)”, to read:

"(3B) In a soft tissue injury claim, permission—

(a) may normally only be given for one expert medical report; and

(b) may not be given initially unless the medical report is a fixed cost medical report from an expert selected via the MedCo Portal (website at: www.medco.org)."

Having raised the point in the first place, drafting lawyers have no particular view and the Committee might wish to consider the matter before any further drafting is undertaken.
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