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About Practical Law 

• Practical resources covering all major 

practice areas. 

• Overviews, model documents, trend 

articles and more created by our expert 

attorneys. 

• Dedicated areas for law firms, law 

departments and law schools. 

• Practice centers for specialists 

• What’s Market for antitrust federal 

merger enforcement actions, public 

merger agreements and more. 

• Updates on the latest legal and market 

developments. 

• Practical Law The Journal magazine 

covering today’s transactional and 

compliance topics as well as key issues 

and developments in litigation practice 

and procedure. 
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Stephanie Westermeier: 

• The Role of Saint Alphonsus 

• In-house Counsel’s Perspective 
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Timeline of St. Luke’s Prior Physician Group 
Acquisitions 
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Saint Alphonsus Nampa and  
Saltzer Main 
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Saint Alphonsus Nampa Post Saltzer 
Projections: 

Reduce hospital’s net margins in FY 2014 from $3 

million to negative $4 million. 

To maintain a 2% net margin, Saint Alphonsus 

Nampa would have to: 
 

• Cut 140 FTEs (25% of its staff) 

• Reduce or cut services 
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The Timing of the Government Investigation 

As we discussed at our meeting 

earlier this week on Wednesday, the 

Federal Trade Commission is 

investigating certain acquisitions of 

St. Luke’s under federal antitrust 

law.  My office is also looking at 

these acquisitions under Idaho’s 

Competition Act. 

My hope is that St. Luke’s will delay 

closing on its acquisition of the 

Saltzer Medical Group, and any other 

medical practice group it is 

considering acquiring, until our 

investigation is complete. 

February 24, 

2012 
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October, 2012 

Saltzer Medical Group (“Saltzer”) 

 

SLHS has provided notice to the 

FTC and state of AG of our intent to 

proceed to closing with the Saltzer 

Medical Group (“SMG”). 
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As you know, the Attorney General 

earlier wrote St. Luke’s and asked that 

it hold off on closing its purchase of 

Saltzer pending his review of this 

acquisition. . . The present incomplete 

status of the [document] production 

greatly hampers out ability to review 

this transaction and determine 

whether it complies with the Idaho 

Competition Act.  To proceed to close 

under such circumstances is not 

constructive and counter-productive.  

Indeed, such a strategy would appear 

designed to invite litigation. 

November 8, 2012 
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The Court’s Critical Assumptions 

“The Court’s decision is based on four critical 

assumptions: 

 (1) This case will proceed on a fast track to trial; 

 (2) Prior to trial, there will be no measurable 

 reduction in referrals to St. Al’s from Saltzer 

 physicians; 

 (3) The integration of St. Luke’s and Saltzer will 

 proceed gradually; and 

 (4) The acquisition can be unwound and divestiture 

 ordered if St. Al’s prevails on its antitrust claims.” 

Memorandum Decision and Order, p. 8 
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The Court’s Critical Assumptions 

“If these assumptions prove unfounded prior to trial, 

St. Al’s is free to seek a preliminary injunction to 

freeze the integration process and/or unwind 

whatever steps have been taken to integrate Saltzer 

into the St. Luke’s system.” 

Memorandum Decision and Order, p. 8 
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The Court’s Critical Assumptions 

“And, if referrals are reduced, St. Al’s may seek a 

preliminary injunction to bar any further steps towards 

integration of Saltzer into St. Luke’s until after a final 

decision has been issued.” 

Memorandum Decision and Order, p. 7 
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Peter Herrick: 

• The Clayton Act and bargaining in healthcare 

markets 

• Plaintiffs’ prima facie case and the presumption of 

harm 

• Additional evidence of anticompetitive effects 
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Court Found Acquisition Likely to  
Substantially Lessen Competition 

• Substantially increases concentration in a highly 
concentrated market, creating a strong presumption 
of anticompetitive effects.  

  

• Enhances market power by combining the two 
largest providers of Adult PCP Services in Nampa, 
eliminating each provider’s closest competitor. 
 

• Documents, testimony, and economic analysis 
confirm that the Acquisition will increase healthcare 
costs to Idaho consumers. 
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Clayton Act § 7 Requires Prediction Of 
Acquisition’s Likely Competitive Effects 

• Court found that the Acquisition is “highly likely” to 
lead to higher healthcare costs, even if that were 
not Defendants’ intent 

Findings of Fact and Conclusions of Law (“FOFs”) at 3 
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Court Adopted Bargaining Leverage Model to 
Analyze Acquisition’s Competitive Effects 

• Bargaining Leverage:  Health Plans vs. Providers 

• Health plans and providers determine reimbursements 
through bilateral negotiations 

• Each side’s leverage is determined by the other side’s 
“outside option”—i.e., the “ability to walk away” or 
“BATNA” 

• Plaintiffs argued that Acquisition makes heath plans’ 
outside option (or BATNA) much less attractive.  

• Court agreed, finding that “[t]he Acquisition will 
increase substantially St. Luke’s bargaining 
leverage with health plans.” 

 

FOFs ¶¶ 98, 103-10 
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Plaintiffs Met Their Prima Facie Burden 

• Undisputed relevant product market (Adult PCP 
Services) 

• Geographic market was fiercely contested 

• Plaintiffs alleged that Nampa was the appropriate 
geographic market. 

• Defendants argued that geographic market extended to 
Boise, and possibly beyond, but never defined an 
alternative geographic market. 
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Evidence Strongly Supported Conclusion That 
Nampa Is Relevant Geographic Market 

• Court relied on wide range of evidence in applying 

“SSNIP” test, including: 
• Patient travel data. 

• Testimony from St. Luke’s own witnesses, largest health plan 
in Idaho, and FTC and State of Idaho’s economic expert. 

• Hypothetical monopolist of Nampa PCPs would “have 
the leverage with health plan networks to profitably 
impose a SSNIP”            Nampa is appropriate 
geographic market. 

 

FOFs ¶¶ 50-73 
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St. Luke’s and Saltzer Account For Nearly 80% 
of PCP Services In Nampa 

Market shares for Adult PCP Services in Nampa 
FOFs at ¶ 80 
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HHIs Exceeded Presumptively Illegal 
Thresholds by a Wide Margin 

• Court relied on Merger Guidelines’ HHI thresholds: 

 

 

 

• In Nampa geographic market, Court found that 
Acquisition results in HHI of 6,219 with an increase of 
1,607 points, far exceeding thresholds for 
presumptively anticompetitive merger 

FOFs ¶¶ 74-82 
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Additional Evidence Confirmed Likely  
Anticompetitive Effects 

• Defendants’ own ordinary-course documents 
confirmed that anticompetitive effects were likely to 
result from Acquisition.  For example: 

 

 

 

 

 

 

FOFs ¶ 85 

“This begins to show the dominance of 

Saltzer in the Nampa market. . . .  Out of 

roughly 80 physicians in Nampa, Saltzer 

represents 47. If you add the Mercy Group, 

we have the opportunity to work 

exclusively with 54 of the 80.” 

Ed Castledine 

Director of Business 

Development 
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Additional Evidence Confirmed Likely  
Anticompetitive Effects 

• St. Luke’s expected market share in PCPs to 
give it “strong position” for negotiations with 
insurers 

FOFs ¶ 116 
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Additional Evidence Confirmed Likely  
Anticompetitive Effects 

• St. Luke’s own executives believed the Acquisition 
would increase its ability to “pressure payors” for new 
agreements:  

FOFs ¶ 112 
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Additional Evidence Confirmed Likely  
Anticompetitive Effects 

• Saltzer’s negotiating committee chairman 
predicted Acquisition would enhance its 
negotiating “clout” with health plans 

FOFs ¶ 113 

Randell Page 

Chairman, Saltzer 

Contracts Committee  
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Additional Evidence Confirmed Likely  
Anticompetitive Effects 

• St. Luke’s forecasted significant reimbursement 
increases from “hospital-based” billing 

FOFs ¶ 126, 129 
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Additional Evidence Confirmed Likely  
Anticompetitive Effects 

• Past is prologue   
• Numerous prior physician acquisitions gave St. Luke’s 

bargaining leverage with health plans 

• Testimony from health plan that St. Luke’s had three of 
five most expensive hospitals in state 

• Data analysis 
• Diversions showing that St. Luke’s and Saltzer were not 

only largest providers in Nampa but also each other’s 
closest substitute 

• Referrals 
• Evidence of prior referral shifts supported conclusion that 

same would occur here 

 

 

 

FOFs ¶¶ 86-89, 99-102, 117-20, 132-40 
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David A. Ettinger: 

• St. Luke’s Defenses 

• Referrals and Network Competition 

• Lessons Learned 
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Judge Winmill's Findings on the “Quality 
Defense” 

• “Independent physician groups are using risk-based 

contracting successfully.”1 

• “[T]he efficiencies of a shared electronic record can be 

achieved without the Acquisition. . .”2 

• “The same efficiencies [sought to be achieved with 

employment] have been demonstrated with groups of 

independent physicians.”3 

• “Because a committed team can be assembled without 

employing physicians, a committed team is not a merger-

specific efficiency of the acquisition.”4 

1. Findings of Fact at ¶183. 

2. Conclusions of Law at ¶48. 

3. Id. at ¶46. 

4. Findings of Fact at ¶185. 
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The Same Quality Improvements Sought By 
St. Luke’s Are Being Achieved By 
Independents 

• Independent service line directors. 

 
 

• Hospital payments to independents based on 

quality metrics. 

 
 

• Use of data analytics by independents. 

 
 

• Management services organizations. 



30 

The Same Quality Improvements Sought By 
St. Luke’s Are Being Achieved By 
Independents 

• Hospital-physician voluntary cooperation. 

• State Health Data Exchanges. 

• Network contracts with payors involving 

independent physicians. 

 



31 

St. Luke’s “Hot Documents” on Efficiencies 

Randy Billings, VP of Payor and 

Provider Relations, St. Luke’s 

“Clinical integration with independent 

providers is clearly the essential building 

block of accountable care.” 
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The “Wimpy” Defense 
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St. Luke’s “Wimpy” Defense 

• Alain Enthoven: St. Luke’s efforts to improve quality 

involve a “long and complicated path” and “perilous 

route” which many others have failed at, and which 

will take 10 years or more. 

• Dr. Pate: St. Luke’s approach to changing health 

care is an “experiment.”   

• St. Luke’s will be in a position to raise prices, 

foreclose competition and pull its physicians from 

competing networks immediately.   
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Cumulative Decline in Inpatient Admissions at 
Saint Alphonsus-Boise of the Five Acquired 
Specialty Practices 

Quarterly Admissions Before and After St. Luke's Acquisitions 

Blue Cross and Regence Data 
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St. Luke’s “Hot Documents” On Referrals 

Gregory Orr, St. Luke’s Former Director 

of Physician Services, St. Luke’s 

In an internal email, Gregory Orr, St. 

Luke’s former Director of Physician 

Services, referenced “St. Luke’s 

historical willingness to preferentially 

direct patients to St. Luke’s affiliated 

practices rather than equally among all 

on med staff.”   
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St. Luke’s “Hot Documents” On Referrals 

Kathy Moore, COO of  

 St. Luke’s Treasure Valley 

“Currently, the surgical volume is 

divided between St. Luke’s and St. 

Alphonsus hospitals.  It is 

anticipated that surgical volume will 

migrate to St. Luke’s over time as 

additional outpatient surgical 

capacity at St. Luke’s becomes 

available.” 

“We can talk to this but I don’t think 

we want it in the document.” 
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Saltzer is Essential to Network Competition 

“Regence understood that it wouldn't 

be able to field the competitive product 

if they [Saltzer] weren't in it.” He added 

that “there were customers for whom 

we knew, I knew, it was critical that 

Saltzer be part of the network.” 

 

Scott Clement, Care Oregon 

(Former Vice President for Provider 

Services for Regence Blue Shield 

of Idaho) 
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St. Luke’s “Hot Documents” on Networks 

Steven Drake, St. Luke’s System 

Director of Payer Contracting 

In February 2012, the St. Luke’s Payor 

Contracting Committee approved a 

decision to “[e]xit the ACN agreement 

for all clinics by July 1, 2013.”  That 

approval has never been rescinded.   
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Lessons for the Merging Parties 

• The past is prologue. 

• Primary care is the greatest antitrust concern. 

• Don’t live in the 1990s. 

• Understand the payors and employers. 

• You cannot hide behind the “health care reform” 

defense. 
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Lessons for “Sellers” 

• St. Luke’s/Saltzer - February, 2012 - February 

2014, and continuing. 

• Get independent advice. 
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Lessons for Aggrieved Parties 

• Antitrust can be a shield. 

• The law protects competition, not merely 

competitors. 

• Don’t try to do it alone. 
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  Questions 
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Relevant Practical Law Resources 
Available with a Free Trial to Practical Law 

 

• Considerations and Strategies in Non-HSR Reportable Transactions 

• What’s Market: Antitrust Federal Merger Enforcement Actions 

• Antitrust Enforcement of Consummated Mergers 

• Antitrust Enforcement of Consummated Merger Chart 

 

http://us.practicallaw.com/4-382-2164
http://www.practicallaw.com/8-524-2085
http://www.practicallaw.com/8-524-2085
http://www.practicallaw.com/8-524-2085
http://www.practicallaw.com/8-524-2085
http://us.practicallaw.com/plcSearch?site=plcweb_wm&client=plcweb_wm_us&num=50&filter=0&tlen=200&getfields=x_typeUrl.x_type.date.value.x_ID.x_locale.Deal+Summary&proxystylesheet=plcweb&plc_ui=plcweb_wm:us:us:us&plc_currentbreadcrumb=&plc_breadcrumb=Federal Merger Enforcement Actions&as_q=inmeta:x_type=Federal Merger Enforcement Actions&so=&sort=date:D:S:d1
http://us.practicallaw.com/4-525-8653?q=&qp=&qo=&qe=
http://us.practicallaw.com/7-532-4454
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About the Speakers 

Stephanie Westermeier, General Counsel, Saint Alphonsus Health System 

Stephanie is General Counsel for Saint Alphonsus Health System, Inc., a four-hospital health system 

composed of  Idaho and Oregon hospitals, which is affiliated with Trinity Health, Inc.  In addition, Stephanie 

serves as a Managing Counsel for Trinity Health in Idaho, Oregon and California.  Stephanie has practiced 

law for twenty years in both private practice and in-house roles, primarily focusing on health care law, 

corporate governance, compliance and employment law issues.  In 2001, Stephanie organized and 

implemented an in-house legal department for Saint Alphonsus Regional Medical Center. One of the major 

factors in Stephanie’s decision to assume the General Counsel role in 2001 was that it would enable her to 

use her legal skills to help a client with a charitable mission of providing quality health care services to 

benefit the community.  In 2010, she assisted in the formation of Saint Alphonsus Health System, including 

the creation of a governance structure and the integration of four hospitals into a new system.  Prior to her 

in-house roles, Stephanie was a partner on the management and hiring committees at Givens Pursley LLP, 

in Boise, where she practiced from graduation from law school in 1991 to 2001.  Stephanie enjoyed 

representing many small and large organizational clients, and working with high-caliber attorneys with a 

healthy espirit d’corps.   

Stephanie has received professional recognition in the community, including the TWIN award (Tribute to 

Women in Industry) in 2000 and the Idaho Business Review 2007 Woman of the Year Award.  In 2008, she 

was honored to be a panelist at the American Bar Association's Rule of Law Forum with the Honorable 

Stephen S. Trott of the United States Ninth Circuit Court of Appeals.  She is a member of the Association of 

Corporate Counsel, the American Health Lawyers Association and serves on the Executive Committee of 

the Idaho State Bar Health Law Section. 

 

(Continued on next page) 
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About the Speakers 

(Continued) 

Stephanie Westermeier, General Counsel, Saint Alphonsus Health System 

Stephanie has been actively involved in leadership roles in various community affairs.  One of her focuses 

has been to sustain the option of Catholic education locally.  From 2006-2012, she served on the Bishop 

Kelly High School (BK) Foundation Board, including its Executive Committee. The BK Foundation provides 

an annual grant to BK, which helps provides need-based financial assistance to more than twenty-five 

percent (25%) of the students.  During her tenure, Bishop Kelly was embarked on a capital campaign to 

implement $5 million of improvements.   She is a current member and an officer of the St. Joseph’s Catholic 

School Home and School Association Board, which is the fundraising arm of St. Joes.  Stephanie is also the 

current President of the Board of the Idaho Tort Liability Reform Coalition, which is engaged in tort reform 

efforts to reduce costs and help ensure fairness and efficiency of the judicial system. 

Stephanie was admitted to the Idaho State Bar and the United States District Court for the District of Idaho 

in 1991, and to the Ninth Circuit Court of Appeals in 1995.   She received her J.D. from the University of 

Utah in 1991, where she was a William H. Leary Scholar and a legal writing T.A.  She received her B.A. 

from Boise State University in 1987, cum laude.  At BSU, she was an Avery Petersen International Relations 

Scholar, and recipient of the LBJ Congressional Scholarship Internship in Washington, D.C.   

Stephanie and her husband Steve Hippler, (a lawyer and avid Notre Dame college football fan) have two 

boys, Brady Quinn Hippler (8) and Jack Dublin Hippler (5).  When she is not working, other than spending 

time with her boys, Stephanie most enjoys running on the trails in the Boise foothills, sun, rain, sleet or 

snow. 
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About the Speakers 

Peter Herrick, Senior Trial Counsel, Federal Trade Commission 

Peter Herrick is Senior Trial Counsel in the Federal Trade Commission’s Bureau of Competition and was a 

key member of the FTC’s trial team in Saint Alphonsus Med. Ctr. – Nampa Inc. v. St. Luke’s Health Sys. 

Ltd., Nos. 1:12–CV–00560–BLW, 1:13–CV–00116–BLW, 2014 WL 407446 (D. Idaho Jan. 24, 2014).  

Among his many responsibilities at trial, Mr. Herrick conducted the direct examination of the FTC’s 

economic expert, Professor David Dranove, and cross-examined St. Luke’s economic expert.   

Before moving into the Bureau of Competition’s trial group, Mr. Herrick was in the FTC’s Mergers IV 

Division, where he was a member of the FTC’s trial teams in two recent hospital merger challenges:  FTC v. 

OSF Healthcare Sys., 852 F. Supp. 2d 1069 (N.D. Ill. 2012), and FTC v. Phoebe Putney Health Sys. Inc., 

793 F. Supp. 2d 1356 (2011), aff’d, 663 F.3d 1369 (11th Cir. 2011), rev’d, 133 S. Ct. 1003 (2013).  While in 

Mergers IV, Mr. Herrick also acted as the lead staff attorney on a variety of merger investigations, including 

Grifols, S.A./Talecris Biotherapeutics Holdings Corp. 

Prior to joining the FTC, Mr. Herrick was Counsel in O’Melveny & Myers LLP’s New York office and a 

member of the firm’s Antitrust and Competition Practice.  There, he represented clients in a wide range of 

antitrust and commercial litigation matters.  For example, Mr. Herrick was a member of the defendants’ trial 

team in FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26 (D.D.C. 2009), and represented a major financial 

institution in litigations alleging violations of the Sherman Act, including In re Payment Card Interchange Fee 

& Merchant-Discount Antitrust Litig., 05-MD-1720 (E.D.N.Y.) and Am. Express Travel Related Servs. Co. v. 

Visa U.S.A. Inc., No. 04-CV-0897 (S.D.N.Y.).  
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About the Speakers 

David Ettinger, Partner, Honigman Miller Schwartz & Cohn LLP  

David Ettinger was lead counsel for Saint Alphonsus in Saint Alphonsus v. St. Luke’s.  Mr. Ettinger has led 

Honigman’s Antitrust and Trade Regulation practice for more than 30 years.  He has represented clients in 

health antitrust matters in more than 30 states, and has successfully acted as lead counsel in a wide variety 

of major matters, including: 

• A successful defense of a merger against Justice Department challenge 

• Successful defense of one of the foundational cases on IPA and HMO antitrust liability 

• Successful defense of a number of intensive “second request” investigations of hospital and 

physician mergers and acquisitions 

• Defense of many government investigations of hospitals, physician groups and health care networks 

Mr. Ettinger has written and spoken before national audiences on health antitrust topics on a regular basis 

for more than 20 years.   
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About the Speakers 

Nancy Hawkins, Head of Service, Practical Law Antitrust 

Nancy Hawkins joined Practical Law from Greenberg Traurig LLP, where she was a shareholder in the 

antitrust group handling a variety of merger, counseling and litigation matters. Previously she worked at 

Greenberg Traurig as an antitrust associate and counsel. Nancy is the head of Practical Law's Antitrust 

team.  

 

 

 


