Discrimination and Harassment in the Workplace: Business Briefing
This Note summarizes workplace discrimination and harassment laws, including types of protected characteristics, penalties for violations, and the supervisor's role in enforcing the employer's policies. 
Why Are There Discrimination and Harassment Laws?

As an organization, we are committed to complying with all applicable laws that prohibit discrimination and harassment. These laws are intended to ensure individuals are not discriminated against or harassed in the workplace based on any protected categories such as sex, race, age, disability, and so on. We take these laws very seriously. We strictly prohibit and do not tolerate unlawful discrimination or harassment. 

What Are the Penalties for Failing to Comply?

Failing to comply with these laws can have serious legal and disciplinary implications. An employee's discriminatory or harassing actions may be imputed to the employer in certain circumstances and lead to the employer getting sued. Employees who violate these laws may be disciplined, up to and including immediate termination of employment. In addition, in some states, the law allows for employees who violate these laws to be held personally and individually liable for unlawful discrimination, harassment, or both.

What Is the Supervisor's Role Regarding These Laws? 

As a supervisory or managerial employee, you are responsible for helping us enforce our policies. [CROSS-REFER TO EMPLOYER'S EQUAL EMPLOYMENT OPPORTUNITY AND ANTI-HARASSMENT POLICIES.] You are our first line of offense in ensuring that [EMPLOYER NAME] provides a workplace that is free from unlawful discrimination and harassment. 

This means that you must:

· Monitor your workforce to ensure employees are complying with our policies forbidding discrimination, harassment, and retaliation in the workplace.

· Promptly address improper conduct of which you become aware that could be viewed as discriminatory or harassing, including by informing the [Human Resources Department/Legal Department] of any improper conduct. 

· Inform the [Human Resources Department/Legal Department] of any complaints of discrimination, harassment, or retaliation. 

· Help investigate complaints of discrimination, harassment, or retaliation when requested to do so by the [Human Resources Department/Legal Department], and cooperate in any investigations, including by implementing discipline when appropriate. 

It also means that you: 

· Must not ignore any conduct by persons in the workplace that is, or could be viewed as, discriminatory or harassing.

· Must not treat employees in a discriminatory or harassing manner. 

· Must not retaliate against someone who may complain that you have treated employees in a discriminatory or harassing manner.

It is important for supervisors to understand their responsibility regarding discrimination, harassment, and retaliation laws because:

· The employer can be held vicariously liable for a supervisor's discriminatory or harassing conduct.

· A supervisor's knowledge of discriminatory or harassing conduct and complaints can be imputed to the employer.

Who Do These Laws Protect?

Individuals who are protected from discrimination or harassment in the workplace include:

· Employees.

· Job applicants.

· Interns.

In some circumstances, independent contractors may also be protected.

What Are the Protected Classes Under Discrimination and Harassment Laws? 

Depending on the size of the employer, federal laws prohibit discrimination and harassment based on the following characteristics:

· Race.

· Color.

· Religion.

· Creed.

· National origin or ancestry.

· Sex (including gender, pregnancy, sexual orientation, and gender identity).

· Age (40 or older).

· Physical or mental disability.

· Genetic information.

· Veteran status (including past, current, or prospective service in the uniformed services).

· Citizenship.

In addition, depending on the size of the employer, state or local laws, or both, protect the following characteristics:

· [INSERT OTHER PROTECTED CLASSES RECOGNIZED BY STATE AND/OR LOCAL LAW]

What Areas of Working Life Are Covered?

Protection from discrimination and harassment covers all areas of work, such as:

· Job applications and advertisements.

· Job interviews.

· During employment.

Examples of Discrimination

Discriminatory conduct in the workplace can take various forms. The following are just some examples of potentially discriminatory conduct, which are to be avoided:

· Asking an older job applicant about their age.

· Terminating an employee with a disability because the employee asked for an accommodation.

· Refusing to promote an employee because she is female.
· Treating a gay or lesbian employee differently than heterosexual employees because the gay or lesbian employee has a spouse of the same sex.

· Terminating an employee who transitions from presenting as one sex to presenting as another sex.

· Treating an employee differently because of their race, color, or national origin.

· Refusing to provide a reasonable accommodation to a pregnant employee.
These examples are illustrative only and this list is not exhaustive. No form of discrimination is tolerated.

Examples of Harassment

Unlawful harassment based on protected classes can occur in various ways in the workplace. Supervisors must act if they observe or otherwise become aware of conduct in the workplace that may be viewed as harassing even if it seems harmless. Conduct that is severe or pervasive can amount to unlawful harassment, whether or not the supervisor subjectively perceived it to be so. No form of sexual or other type of harassment based on a protected class will be tolerated in our workplace. [CROSS-REFER TO EMPLOYER'S ANTI-HARASSMENT POLICY AND ANY CODE OF CONDUCT POLICY ADDRESSING PROFESSIONAL CONDUCT IN THE WORKPLACE.]

Sexual Harassment

Harassment based on an employee's sex or gender is strictly prohibited. Sexual harassment can occur in various ways, including conduct that is:

· Verbal. Sexual harassment can occur through verbal conduct such as derogatory statements, sexually-related comments or jokes, or requests for sexual favors.

· Physical. Sexual harassment can occur through improper touching, inappropriate physical contact, or assault.

· Visual. Sexual harassment can occur through visual means, such as displaying sexually suggestive posters, cartoons, or drawings, leering, sending inappropriate adult-themed gifts, or making sexual gestures.

Sexual harassment can occur between individuals of the opposite sex and of the same sex.

Other Types of Harassment

Harassment based on other protected classes is strictly prohibited. Like sexual harassment, harassment based on protected characteristics can occur in various ways, including conduct that is verbal, physical, or visual. For example, the following types of behavior may be regarded as harassment if they are sufficiently severe or pervasive, whether or not the supervisor subjectively perceived it to be so, and are strictly prohibited:

· Continually teasing an older colleague about their age and excluding them from work-related activities and functions because of their age.

· Using racial slurs in the workplace.

· Repeatedly mocking an employee's religion or religious items.

Protection From Retaliation 

Supervisors must ensure that no one who complains of discrimination or harassment is subjected to any form of discipline, reprisal, intimidation, or retaliation for good faith reporting of any incidents of discrimination or harassment or for pursuing a claim. [EMPLOYER NAME] strictly prohibits this conduct. [CROSS-REFER TO EMPLOYER'S ANTI-RETALIATION POLICY.]

If you have any questions relating to this note, please contact [NAME OF LAW DEPARTMENT CONTACT]. 

