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The Elimination of the Fair Employment and Housing Commission Provides Far Greater
Authority to the Department of Fair Employment and Housing

Written by Matthew D'Abusco

In a move intended to reduce spending and increffiseency amid continuing budget difficulties, Gawor Brown
recently signe&enate Bill 103&vhich will, among other things, eliminate the Famployment and Housing
Commission effective January 1, 2013. The dutfédeedCommission, primarily rulemaking and the adistrative
adjudication of discrimination claims, will be agsed in large part by theepartment of Fair Employment and
Housing(“DFEH”"). Starting in 2013, the DFEH will include newly created Fair Employment and Housing
Council. The Council, which will be comprised @ven (7) members appointed by the Governor androoed by
the Senate, will be responsible for the rulemalking establishment of regulations formerly performgdhe
Commission.

The most notable change made by Senate Bill 183&eimanner in which charges of discrimination lsan
pursued by the DFEH. Under the current systemnvwihe DFEH moves forward on a charge of discriniomat
against an employer, the matter is referred ta@timmission and determinations are made following an
administrative hearing. Following the adoptiorSehate Bill 1038, the DFEH is now authorized te &ilcase on
behalf of a claimant directly in civil court andopide representation throughout the civil procegdiPRrior to
doing so, the DFEH will require both parties totjg#pate in mandatory dispute resolution. If treatjies are not
able to resolve the dispute, the DFEH will commetig#é proceedings and, if successful, will be atdecollect
reasonable attorneys’ fees (at the Attorney Gematalof $170.00 per hour) and costs.

In effect, the transfer of rulemaking responsibifiom the Commission to the DFEH will not reprelseamoticeable
change for California employers. On the other hamel ability of the DFEH to directly file claima tivil court,
provide representation, and collect attorneys’ fewd costs could have a significant impact partidylwith respect
to how claims are investigated and resolved duttiegnitial charge process. While this will remainleveloping
issue, we will continue to monitor the situatiordgrovide additional information when available.
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