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California Court of Appeal Enforces Stipulated I njunction That Restricts
Competition
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Although the California courts have steadily erodetployers’ ability to contractually limit their
former employees’ solicitation of their customexstipulated injunction limiting solicitation catills
be enforced. IWanke, Industrial, Commercial, Residential, IncSuperior Court2012 WL
4711888, the California Court of Appeal, 4th App#dl District, reversed a trial court order thatfdu
a stipulated injunction prohibiting solicitation afspecific customer identified on a customer list
could not enforced based on the trial court’s casioh that the identity of that customer was not a
trade secret.

In the underlying action, Wanke, Industrial, Comam@; Residential, Inc. ("Wanke”) sued two

former employees and their new company for, in,paisappropriation of trade secrets, after the
employees started a competing business. The pegBeltved the action by entering into a settlement
agreement and mutual release, as well as a s#ulgunction that, in part, prohibited the former
employees from “contacting or soliciting” any cusir identified in a customer list which was
attached to the stipulated injunction. The stimdahjunction also had a $50,000 liquidated damages
provision for the initial violation and $10,000 feach subsequent violation.

Thereafter, Wanke filed (1) an application for adey to show cause why the former employees
should not be held in contempt for having, in peofitacted a customer identified on the customer
list, Con Am Management (“Con Am”), and (2) a matio enforce the settlement agreement. The
trial court refused to hold the defendants in comtebecause it concluded that Wanke had failed to
establish the “existence of a lawful order.” Thaltcourt concluded that the stipulated injunctwaas
invalid under California Business & Professions €&#ction 16600 (which provides, with limited
exceptions, that every contract by which anyorressrained from engaging in a lawful profession,
trade or business of any kind is to that extentlydecause the identity of the customer, Con Am,
was not a trade secret because it could be edsihfified as a potential customer. The trial court
stated that the stipulated injunction was enfort@ably with respect to jobs undertaken or proposed
to be undertaken for Con Am while the individualetelants were employed by Wanke.

Wanke filed a subsequent motion to enforce théese¢int agreement with respect to different
customers. The court granted that motion becauséaiied to jobs that were undertaken while the
individual defendants were employed by Wanke. Téferntdants appealed and Wanke filed a cross-
appeal. Wanke also filed a petition for writ of rdate challenging the trial court’s order insofar as
the court refused to hold the individual defendamtsontempt for violating the stipulated injunctio



The Court of Appeal denied the writ petition, findithat the underlying contempt proceeding was a
criminal proceeding, and therefore, the double-gedp clause contained in the Fifth Amendment of
the U.S. Constitution precluded the appellate cfvarh reviewing the trial court’s “acquittal” of ¢h
individual defendants on the contempt charges.

The Court of Appeal, however, reversed the trialrts finding that the stipulated injunction wastno
enforceable as to Con Am. The Court held that &ypaay not defend against the enforcement of a
court order by contending merely that the ordéegslly erroneous. The Court stated a party may
successfully defend against the enforcement ofjamction on the ground that the injunction is
invalid only in the narrow circumstance in whicle §harty can demonstrate that the injunction was
beyond the trial court’s jurisdiction to issue neftfirst instance.

Since the trial court had jurisdiction over thetjgar and it could not be concluded from the facthef
stipulated injunction that it did not protect Waitkeade secrets, the stipulated injunction was
facially valid. The Court of Appeal further statibt even assuming the former employees could
demonstrate the trial court erred in issuing tifusted injunction because the customer list agdc
thereto was not a protected trade secret, suchvairsp would be insufficient to avoid enforcement of
the injunction. The court also noted that the @lirt’'s decision was contrary to fundamental fass
and common sense, and that the former employeéd oustipulate to an injunction that identifies
certain customers whom they will not solicit in erdo resolve a misappropriation claim, and then
proceed to violate the injunction by claiming tlaeng customer list is not a trade secret.

As such, at least for now, stipulated injunctiam¢rade secret actions will be enforced in Califarn
as long as the court properly has jurisdiction #r@dinjunction, on its face, is not invalid.
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