Post-Tweed cases

Judicial review case-law considering Tweed in an application for disclosure in judicial review is somewhat limited.
	CASE & DATE
	FACTS
	DISCLOSURE
	NOTES

	R (Actis SA) v Secretary of State for Communities & Local Government [2007] EWHC 344 (Admin) 5/2/2007
	Application for further disclosure of documents in JR.

Challenge to Approved Documents laying down detailed specifications  for multi-foil insulation products under Building Regulations.

One of grounds legitimate expectation on basis of a letter written by DCLG following an earlier meeting.

A FOIA request revealed that there were e-mail exchanges between those attending meeting and drafts of the letter in issue which had not been disclosed.


	SSCLG no objection to disclosure in respect of documents relating to meeting and drafting of letter (save those which were legally privileged).

Applicant though also sought disclosure in relation to events surrounding the issue of a later circular which made reference to the subject matter of the JR claim.

Judge refuses to order such disclosure “I do not see that it would be right, let alone necessary, for the fair disposal of the case to make a sweeping order requiring the production of internal document beyond what has already been produced in correspondence in this litigation or in answer to the Freedom of Information Act response.”
	Bean J. said (see para. 13) 

“The test in judicial review remains, as their Lordships made clear in Tweed, more restrictive than in an ordinary claim in the Queen's Bench or Chancery Division general lists, where there is a presumption in favour of disclosure of all unprivileged documents relevant to the issues in the case. The claimants either have a case based on the early dealings between the parties or they do not. I make no order for disclosure beyond the limited one [the SSCLG agreed to].”

At end of later substantive hearing in Actis ([2007] EWHC 2417 (Admin)) Charles J. said “in my view there has been a failure by the Department and those advising it in this litigation to properly appreciate the seriousness and potentially far reaching effects of the allegations the Department was facing and to deal with the issues … fully and with proper regard to the duty of candour”.

	R (AA, CK) v Secretary of State for Foreign and Commonwealth Affairs, Secretary of State for Defence [2008] EWHC 2292 (Admin) 18/7/2008
	Claimants Iraqi nationals working for British authorities in Iraq. 

Government announce scheme of assistance for such persons. Scheme subject of JR alleging it irrational, unfair and disproportionate.

Disclosure sought (relying on Tweed) pre-permission of advice given to ministers about devising the scheme. 
	Mitting J. refuses disclosure
	Mitting J.:

Accepts the appropriate test is that stated by Lord Bingham in Tweed namely “whether … disclosure appears to be necessary in order to resolve the matter fairly and justly”

“Applying that test at this stage of these proceedings, it is in my judgment not necessary for the disclosure of documents relating to advice given to ministers about this scheme. The claimants can argue … that the scheme is irrational because it places inadequate weight on the risk to individuals, that it is over rigid for the same reason and that it may not therefore have been applied fairly in the case of these individuals … [the claimants do] not need the prior disclosure of documents to advance them. Accordingly, applying Lord Bingham's test, there is no need to resolve the application for permission fairly and justly for disclosure of these documents”.

	R (BMA) v GMC [2008] EWHC 2602 (Admin) (3/10/2008)
	Application for permission to apply for JR of GMC decision to end concession to doctors 65+ that need not pay annual retention fee to remain on medical register. This action was taken because the GMC concluded on leading counsel’s advice that concession was in breach of the Employment Equality (Age) Regulations 2006 and was not justified.

The BMA relying on Tweed sought disclosure of “further material. That includes a preliminary written advice from leading counsel, instructions given to her and notes and the like evidencing discussions within the GMC concerning this topic”. 

The claimants wanted “to explore the depth of discussion within the GMC of the question of justification …” which matters were summarized in the GMC’s evidence 
	Disclosure refused.

Permission granted.
	Burnett J. 

“Given the nature of the challenge mounted by the BMA and the detailed material put before the court by the GMC in particular, I am quite unpersuaded that the GMC should properly have disclosed more background material”

	R (FoE) v SSBERR [2008] EWHC 2983 (Admin) (6/10/2008)
	JR by FoE and Help the Aged alleging failure to comply with duties under Warm Homes and energy Conservation Act 2000 by not ending “fuel poverty”

Seek disclosure of 3 categories of document: (i) all records of, meetings of the Ministerial Group and the Fuel Poverty PSA Management Board between certain dates; (ii) reports to such meetings, agendas of such meetings, and minutes of such meetings; and (iii) such other documents as have not been disclosed in these proceedings, which evidence a decision making process leading to the final decision of the defendant that it was not reasonably practicable to take any measures other than those that were already being taken to meet the 2010 and 2016 targets.

Claim based on: (i) statutory interpretation; and (ii) Wednesbury unreasonableness.

Claimant says “disclosure is needed here to get a true and comprehensive account of the way in which relevant decisions have been taken.
	McCombe J. refuses disclosure
	Judge says “the primary thrust of these proceedings is for the court to consider and decide the issue of statutory interpretation that arises under the Act” and “[i]n the circumstances, I am not satisfied that it is necessary in order to deal with that main issue, to order the disclosure that is now sought”

Notes submission of defendant that “notwithstanding the potential relevance of documents, I should be wary of disclosing documents at high levels of Government which, at first sight, may well attract considerations of confidentiality”

The Judge said he would bear that in mind, but noted that the defendant accepted “that there is no claim to public interest immunity and it is a question of balance for me to decide on the one hand the relevance of the documents, and to bear in mind the need for disclosure in the face of the general principle of confidentiality. Confidentiality is a recognised feature of the limitation of discovery in all civil proceedings. For example, the court is always anxious to protect trade secrets from disclosure in litigation, save insofar as such disclosure is necessary to achieve justice”.

	Mcvey v Secretary of State for Health [2009] EWHC 3084 (Admin)
	The applicant applied for an order requiring the disclosure of material in the possession of the respondent secretary of state. The applicant, who represented certain victims of variant Creutzfeld-Jakob Disease (CJD), had applied for judicial review of the secretary of state's operation of a compensation scheme set up for the benefit of the victims of variant CJD and their families. The scheme was an ex gratia scheme, and compensation was paid from a trust fund. Under the trust deed the trustees had a duty to review the scheme at least annually. The secretary of state had a corresponding duty to consider and to consent to, or to withhold his consent from, any amendments proposed by the trustees following such reviews. Amendments benefitting those people receiving a diagnosis of variant CJD after 2010 had been proposed by the trustees but had not been submitted to the secretary of state for his approval. The applicant's precise claim was difficult to discern, but two of the declarations he sought were that the secretary of state had unreasonably delayed in revising the scheme and that he was acting perversely in refusing to apply a revised scheme to claimants who had received a diagnosis before 2010. He sought disclosure of all communications between the secretary of state and the trustees relating to the alleged unsustainability of the trust deed and the proposed changes to it. The applicant submitted that disclosure was necessary for the proper determination of his claim. The secretary of state argued, inter alia, that since the applicant represented patients who had received a diagnosis before 2010 the proposed changes would not benefit him and he therefore had no locus standi.
	Disclosure ordered.
	The applicant could establish that the material he sought might be of relevance to his claim, and his application could not be categorised as a pure fishing expedition. His case must have been that the secretary of state had a duty at common law to keep the trust under review and to provoke amendment as necessary. Such a duty was clearly wider than that imposed by the trust deed itself, and it had to be on that basis that he argued that the secretary of state had unreasonably delayed in acting when a need for change had been identified by the trustees. The test for disclosure was whether the disclosure sought appeared to be necessary in order to resolve the matter fairly and justly, Tweed applied. If the applicant was successful in establishing that the secretary of state had such a duty, amongst the answers advanced by the secretary of state to the allegation of delay was that the matter was complex and he had been engaged in investigations, preparations and discussions with the trustees with a view to change. Were matters to reach that point then it would be material to see how the correspondence between the secretary of state and the trustees had unfolded.

	Save Guana Cay Reef Association Ltd and others v The Queen and others

[2009] UKPC 44
	An appeal to the Privy Council concerned with an attempt to halt a large-scale development of the north-west part of Great Guana Cay (“the Cay”), an island north of Great Abaco on the northern edge of the Bahamas archipelago. An application for disclosure of documents and for cross-examination were refused by the trial judge.
	Privy Council upheld judge’s refusal of disclosure
	“46 The judge refused to make orders for discovery or cross-examination of some of the respondents' witnesses. He did not give reasons for his refusal, and it is regrettable that he did not give at least brief reasons. But it is apparent from the transcript that his reasons must have been that he regarded the order sought by the objectors as unnecessary and no more than a fishing expedition.

47 It is no longer the rule that disclosure should be ordered only where the affidavit evidence put in on behalf of the decision-maker can be shown to be inaccurate or misleading: Tweed v Parades Commission for Northern Ireland [2007] 1 AC 650 . Nevertheless orders for discovery and cross-examination are still exceptional in judicial review proceedings, for good reason. Such proceedings are essentially a review of official decision-making, and need to be determined without any avoidable delay. On a realistic analysis the only arguable ground for judicial review in this case was the alleged inadequacy of the public consultation, a topic on which there was quite a lot of documentary evidence. The judge's refusal of orders for discovery and cross-examination were well within the scope of his discretion.”

	R (on the application of public and commercial services union) v Minister for the Civil Service [2011] EWHC 2556
	In this challenge, the Public and Commercial Services Union and the Prison Officers’ Association judicially reviewed the decision to change the Civil Service Compensation Scheme in relation to payments made on redundancy or early retirement. The Claimants made an application for specific disclosure of documents including submissions to ministers, communications between ministers in connection with options, costs and saving and documents that evidenced consideration of discussion of and assessment of options by HM Treasury or Cabinet Office. 

The application was made on the grounds that the Government’s evidence only disclosed the final reasoning leading to its conclusion and not the underlying thought processes behind the decision nor the material on which it was based. The Government argued that the court will be reluctant to interfere with decision making on macro-economic grounds, and that where a wide margin of discretion falls to the decision maker, applications for disclosure should be treated more restrictively.
	Expressing doubt that the full range of disclosure requested in the notice of application was required, the judge asked counsel to see if they could agree which categories of documents could be disclosed based on his findings above, and disclosure of the documents agreed was ordered.
	Mr Justice Mccombe found as follows: 

“13. This is a rather difficult case in the context of a disclosure application. There are, as I recognise, the considerations of policy, which no doubt, as I have said, will be at the forefront of argument in a week or so’s time…On the other hand, there is clear to me a substantial reliance placed by the witnesses for the defendant upon assessments of documents provided to Ministers by way of briefings, option papers and the like, upon which decisions have been based. 

14. A balance has to be struck. A court…has to try to gauge the important of avoiding unnecessary disclosure against making sure that whatever may be the appropriate level of examination of the decisions made, the court is properly equipped to make the decision asked of it...

15. I am balancing a need not to encourage fishing by the claimant, not to over-burden the disclosure exercise, with making sure I am equipped to make the correct decision on the correct materials.”  



	R (on the application of Waltham Forest and Ors) v Secretary of State for Children, Schools and Families [2010] EWHC 3358. 


	A similar application to that in the public and commercial services union case was made before the Defendant had served his evidence. 

.
	No disclosure, application too early, many of the documents were later disclosed in evidence albeit redacted. 


	The judgment of Langstaff J reveals the importance of timing in any application for disclosure: 

“5 As to the second matter, the application in effect specifically for the disclosure of submissions to Ministers, I see considerable force in the application which has been made. It may well be appropriate at some stage in this litigation, within the next month or so, for those documents to be disclosed. I have, however, had in mind the nature of the allegations which are made which are said to give rise most immediately to the request for disclosure. In order to answer the question whether disclosure is necessary in order to resolve the matter fairly and justly, bearing in mind the general policy in judicial review cases where disclosure of documents has usually been regarded as unnecessary, as remains the position (see what Lord Bingham said in Tweed v Parades Commission Northern Ireland [2007] 1 AC 655 , paragraph 2) that although there can be no general objection in principle to the disclosure of such documents where it is necessary — I emphasize the word necessary — in order to resolve the matter fairly — I emphasize that word too — such that the best evidence, which is ministerial submissions, should be produced, I am not yet satisfied that is necessarily the case here. I do not dismiss the application, in the sense of dismissing it for all time. I do not accede to it now. It seems to me that there may be sufficient in the case that the Secretary of State may be well advised to disclose those submissions. But that is something I do not order now. If still in dispute, there is time before the hearing for consideration later in the light of the detail in the evidence which is filed. On both those issues, Mr Kolinsky, I am in favour of Mr Sheldon's submissions.” 
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