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1. GC100  
This response to the SRA consultation on Rules 4 and 22 of the SRA Practice Framework Rules is provided on behalf of the Association of General Counsel and Company Secretaries of the FTSE 100, generally known as the GC100.  The GC100 was officially launched on 9 March 2005 and brings together the senior legal officers of more than 80 of the FTSE 100 companies.  The main objectives of the GC100 are to:

· Provide a forum for practical and business-focused input on key areas of legislative and policy reform common to UK listed companies; and

· Enable members to share best practice in relation to law, risk management, compliance and other areas of common interest.

Please note as a matter of formality that the views expressed in this response do not necessarily reflect those of each and every individual member of the GC100 or the companies they work for.

2. In-house practice within GC100 entities

The vast majority of GC100 members are lawyers practising as in-house solicitors in legal departments.  For the most part, their practice falls within the framework of practice for in-house lawyers set out in Rule 4.1 to 4.11 of the SRA Practice Framework Rules 2011 (the “Practice Framework Rules”).  In other words, they primarily act for their employer (or for related bodies within their employer group, including on occasion, for work colleagues) and do not advise the public or a section of the public.

3. The purpose of this consultation and our response
We understand that the purpose of this consultation is, among other things, to ensure that the provisions set out in Rule 4 Practice Framework Rules are consistent with the restriction set out in S 15(4) Legal Services Act 2007 (the “LSA”) and to “help clarify the purpose and limitations of the rules in relation to the statutory position under section 15”.  
The consultation asks for responses to a number of questions, two of which are of interest to GC100, in particular: 

· Question A: do you agree with the proposed amendments to rule 4.1?

· Question C: Do you agree with this overall approach to rule 4.

Our responses are set out below.

4. Do you agree with the proposed amendments to Rule 4.1?

The proposed change to Rule 4.1 (b) of the Practice Framework Rules essentially places the burden on in-house lawyers to determine whether, when they are working within the restrictions of Rule 4, they are providing services to the public (and if they are, whether they are providing services which amount to  reserved legal activities).  
Rule 4.1(b) applies not only to in-house lawyers working in organisations which clearly come into contact with the public (such as associations, insurers, commercial legal advice services, local government and law centres) but also to those who, like the members of GC100, only provide services to their employer group or to work colleagues.
This approach has been justified on the grounds that it is difficult to determine the circumstances in which organisations are able to permit their in-house lawyers to provide reserved legal services without the body itself obtaining LSA authorisation.
S15(4) LSA prohibits the provision of reserved legal services without authorisation when those services are being provided to the public.  The way Rule 4 of the Practice Framework Rules is currently drafted, makes it clear that if you are a solicitor acting as an in-house lawyer, you must not act for other clients other than your employer except as provided within the scope of Rule 4.  This essentially means that unless you are working for a special type of body (such as an association, insurer, commercial legal service provider, local government or a law centre) you can only advise your employer, members of its group or work colleagues.  In other words, if you are acting within the scope of Rules 4.1 to 4.9 you are not able to advise members of the public.  Although the LSA does not provide a definition of “public” or “section of the public”, under a plain English construction, it is difficult to see how working for a defined set of persons (your employer, a related body or work colleagues) could be classified as “the public”.   
This view is reinforced by the fact that Rule 4.6 (Work colleagues) specifically envisages circumstances in which in-house lawyers may provide reserved legal advice to work colleagues (in relation to conveyancing).  The effect of the proposed change to Rule 4.1 (b) would make this provision at Rule 4.6 redundant if the term “work colleague’ could be construed to mean “section of the public”.
In-house lawyers may provide advice to members of the public on a pro bono basis.  However, the drafting in Rule 4.10 already restricts their ability to provide reserved legal activities in these circumstances and we are of the view that this should be revisited in any event, particularly because the pro bono sector provides an increasingly necessary safety net in the place of traditional legal aid due to government cutbacks.
For these reasons, we do not agree that Rule 4 (b) should apply to all of Rule 4 – it should be limited to those sections of Rule 4 which relate to public facing organisations.  In this respect we note that Rule 4.14 (commercial legal advice services) and Rule 4.19 (foreign lawyers) already contain restrictions on providing reserved legal activities).

5. Question C Do you agree with this overall approach to Rule 4?

In respect of the proposed change to Rule 4.1(b), our view would be that the approach has been too broad.  Whilst it is true that Rule 4.1 (b) only restates the position set out in the LSA, its positioning gives rise to a suggestion that these restrictions could conceivably apply when in-house lawyers are advising an employer, a related body or a work colleague – something which in our view they do not.   
6. Conclusion

On the whole, GC100 understands that the SRA Practice Framework Rules must be in line with the restrictions set out in the LSA.  It would however question whether the approach taken has the effect of causing some uncertainty for those in-house lawyers whose practice does not include advising the public. 
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