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1. Introduction

This response to the consultation paper issued by Transparency International on anti-bribery guidance for transactions (the TI Guidance) is provided on behalf of the Association of General Counsel and Company Secretaries of the FTSE 100, generally known as the GC100.
The GC100 was officially launched on 9 March 2005 and brings together the senior legal officers of around 85 FTSE 100 companies.  The main objectives of the GC100 are to:

(a) provide a forum for practical and business-focused input on key areas of legislative and policy reform common to UK listed companies; and

(b) enable members to share best practice in relation to law, risk management, compliance and other areas of common interest. 

Anti-bribery compliance has therefore been high on the agenda of the members of the GC100 for some time and they recognise acquisitions as a leading source of anti-bribery compliance risk for major UK corporates.  It is an unavoidable fact that a certain percentage of businesses acquired by major UK corporates will have less-developed compliance programs and practices, with the result that acquisitive UK corporates will from time to time acquire targets with historical or current compliance breaches.  Many, if not all, members of the GC100 will therefore have had practical experience of conducting anti-bribery due diligence.  
The GC100 therefore welcomes Transparency International's contribution to this developing area.  While it is of course a matter for each corporate to make its own assessment, based on legal advice, on appropriate anti-bribery due diligence to conduct in each case, the GC100 believes that the TI Guidance will be helpful for corporates when deciding on what steps can be taken to mitigate anti-bribery risk in transactions. 
2. Summary

Overall, the GC100 agrees that the TI Guidance identifies the issues and considerations that are likely to be most relevant in any anti-bribery due diligence exercise.  The GC100 considers that the 'checklist' of questions in section 5 of the TI Guidance is likely to be of real practical use, in that it gathers together in one place the heads of information to be sought in a due diligence exercise.

However, in the view of the GC100, two factors need to be more strongly brought out in the framework of the TI Guidance.  These are:

(a) the realities of commercial practice.  The GC100 recognises the importance and benefits of using due diligence to flush out difficult issues at the earliest possible stage.  However, in general, in an acquisition context, the purchaser's ability to conduct full due diligence (on all issues, not simply anti-bribery issues) is frequently constrained until after the acquisition has been completed.  Further, although the TI Guidance acknowledges the existence of other transaction structures, it is largely drafted to apply to a simple transaction where a single purchaser is acquiring a majority interest in, or 100% of, the shares of a company and is conducting due diligence itself.  However, acquisitions are often not structured in such a way; for example, auctions and public takeovers are of a very different nature; and
(b) the risk-based approach.  The TI Guidance tends to assume that exhaustive anti-bribery due diligence should be conducted in the case of every acquisition.  The GC100 believes that that is inconsistent with the risk-based approach approved by the UK Ministry of Justice.  In common with all other types of due diligence, the GC100 believes that a judgment needs to be taken in all cases as to the appropriate level of anti-bribery due diligence for the particular acquisition and that that judgment will depend on the anti-bribery risks posed by the acquisition.  In some cases, the anti-bribery risks may be such that exhaustive due diligence is required, in others, where the risk is minimal, lighter due diligence may be a more proportionate approach.

Currently, the TI Guidance focuses very heavily on the reasons for conducting anti-bribery due diligence.  The GC100 believes that the case for doing so is clear and well understood.  In order to reflect fairly the factors above, and to emphasise the practical suggestions made in the TI Guidance, it may therefore be more helpful for business for the TI Guidance to focus on the initial page and section 5, ie: 

(c) the "good practice principles" (adjusted to reflect the points made in this response);

(d) the 'checklist' of issues that may be relevant in an anti-bribery due diligence exercise; and

(e) potential routes to explore those issues, recognising that not every route will be appropriate in all circumstances.
We explain our views in further detail below.
3. commercial practice
Due diligence process in practice
In sections 3 and 5 of the TI Guidance, there is a very detailed outline of a particular kind of due diligence, based on a situation which may occur relatively rarely in practice.  

The GC100 endorses the principle that potentially difficult issues within the target business need to be identified at the earliest possible stage so that they can be appropriately addressed.  This is when any legal or commercial risks can best be mitigated and due diligence is essential for that purpose.  However, the GC100 believes that it is important to recognise that acquisition due diligence prior to transaction completion is not, and cannot be, a comprehensive audit of the target business.  Due diligence processes take place during a period of commercial competition where unrealistic expectations in relation to what information will be made available will simply result in effectively being excluded from the process.  It should be remembered that prospective purchasers are often in a competing business to the target.  Sellers are typically keen to limit the scope, duration and breadth of due diligence exercises for good reasons of commercial confidentiality, costs, etc.   In addition, due diligence exercises are typically limited by the need to limit potential purchasers' interaction to a small group of "in-the-know" target management.   

The GC100 would suggest that the six stages of the due diligence process outlined in section 3 of the TI Guidance be reconsidered.  Any TI Guidance regarding due diligence process should recognise that there are typically three distinct stages, each characterised by specific differences in the level of purchaser information rights and business control: 
(a) pre-signing due diligence; 
(b) signing to closing due diligence (there is, of course, a relatively small subset of acquisition transactions in which signing and closing occur simultaneously); and 
(c) post-closing due diligence and integration.  

During the pre-signing period, the purchaser's access to information and target management is at its lowest.  
In the second ("signing-to-closing") phase, the purchaser's access to information, management and third parties may increase.  However, following the signature of definitive agreements the target business remains independent and the only rights of information access or business approval that a purchaser may have are those that it may have been able to negotiate in the transaction agreements (again, typically in a competitive negotiation situation).  During this post-signing and pre-completion stage, the purchaser's ability to conduct further due diligence typically remains limited and is entirely dependent on the cooperation of the seller.  

It is only in the final (post-completion) phase that a purchaser, for the first time, acquires unlimited access to target business information, personnel, agents and third-parties.  
Any more detailed division of the stages in acquisition due diligence risks being overly rigid.  At present, the structure of the six stages in the TI Guidance implicitly pre-supposes that full anti-bribery due diligence (including "initiating the process", "initial screening", "detailed analysis" and review and assessment by management in a "decision") can occur prior to the point of transaction signing and so-called "Decision" and indeed must do so unless there is a low bribery risk (page 6).  This may be correct in some cases, but does not reflect the common position in which a prospective purchaser will find itself.  

The GC100 agrees that appropriate anti-bribery due diligence should be conducted as early as possible in the acquisition process.  Ideally any bribery issues would be identified in pre-signing due diligence, since it is at this stage that the legal and commercial risks arising from any bribery identified within the target business can be best be mitigated.  Guidance as to the types of inquiries that a prospective purchaser may request during this phase is therefore useful.  
However, it is wrong for a due diligence guidance framework to assume that all such inquiries can always be achieved.  Unrestricted anti-bribery analyses can often begin only after completion.  Depending on the size of the acquired business, the resulting review and integration processes can require two years or more.  Unfortunately, the six-stage approach outlined in the TI Guidance treats this key phase with only two short and general paragraphs.  

Nature of the acquisition

The TI Guidance is expressed to apply to all acquisitive transactions of whatever nature and virtually any size ("good practice principle" 3, page 1 and page 15).  However, the process envisaged by the TI Guidance applies most readily to a situation where a purchaser is acquiring a majority holding, or 100%, of shares in a company from a single seller in an environment where a purchaser is able to conduct substantial due diligence itself.  It is not easily applicable to the far more diverse range of situations in which corporates may make acquisitions, including by way of example, private auctions where the seller produces a due diligence report and provides only limited further information to purchasers, acquisitions of assets only (ie a business, but not company shares) and hostile takeovers of public companies.

While the TI Guidance at certain stages acknowledges that anti-bribery due diligence must be adapted to the situation in which a corporate finds itself (pages 15 and 16), the GC100 believes that it would be helpful for this to be reflected throughout the document.  
Proposed approach

In order to address these issues, the GC100 believes that it would be useful to focus the TI Guidance less on the mechanics and time line of anti-bribery due diligence in section 3 (which will vary between transactions) and more on the principles of anti-bribery due diligence and the type of issues that should be addressed in anti-bribery due diligence exercise, while recognising that, ideally, as much anti-bribery due diligence as practicable should be done in the pre-signing phase.  These would have more universal application.  This equates broadly to the principles noted at the beginning of the TI Guidance and the checklist in section 5. 
4. The risk-based approach

The suggestion in "good practice principle" 3 that anti-bribery due diligence should be conducted for all but the smallest investments, and the very detailed provisions in section 3 ("the due diligence process") and section 5 ("checklist"), appear to give insufficient weight to the importance of the risk-based and proportionate approach endorsed by the Ministry of Justice and, in so far as financial services firms are concerned, the Financial Services Authority.  A risk-based approach, which takes into account the nature and structure of the transaction, the bribery risks posed by the acquisition and the resources available is also consistent with the directors' duties to promote the success of the company, as required by s172 of the Companies Act 2006, which envisages balancing competing priorities. 

Risk assessment
On page 15, the TI Guidance states – in the context of minority investors – that "the investor must therefore judge the level of due diligence taking into account various factors.  These will include the value of the investment, the percentage of ownership, the degree of influence over the target, the risks attached to the target such as markets and sectors, the reputational risk, the legal risk and the risk appetite".  The GC100 considers that this assessment, which will also include factors such as the countries in which the target operates, the nature of the investment and the target's customers and suppliers, should apply to every transaction, not simply minority investments, in determining the appropriate level of anti-bribery due diligence, just as the appropriate amount of due diligence on every other issue in an acquisition must be determined.  In situations where the bribery risk is minimal, it may be neither appropriate nor in the company's best interest to devote very considerable resources to anti-bribery due diligence.  The GC100 believes that the TI Guidance should acknowledge up-front that determining the appropriate level of anti-bribery due diligence for every transaction is a key part of the early anti-bribery due diligence process.   
Jurisdictional issues

The GC100 believes that part of the risk assessment in determining the scope of anti-bribery due diligence should be an effort to determine whether the FCPA, UK Bribery Act, local law, or any other anti-bribery law applies to the target and its pre-acquisition activities and relationships, as this will determine the applicable standards which, despite a high degree of commonality, do differ in certain respects.  It is of course appropriate for companies to respect the laws of each country in which they are seeking to do business.    
At present, the TI Guidance has considerable emphasis on English and US law and enforcement.  The GC100 does not believe that this approach is the most helpful one.  To the extent that it is purely informative, the GC100 believes that it is unnecessary (since there are many other summaries of the relevant law) and incomplete (since it does not deal with the regimes of other countries).  To the extent that it is intended to emphasise the benefits of anti-bribery due diligence, the GC100 does not believe that this is needed for the reasons set out below in section [5].  Rather, to the extent that the TI Guidance does address enforcement risks under English and US law, the GC100 believes it should be revised to highlight the importance of determining which jurisdiction's laws apply to the target company pre-acquisition.        

Approaches to anti-bribery due diligence
The extent of anti-bribery due diligence should then be tailored to the risks posed by the acquisition.  However, when discussing the manner in which anti-bribery due diligence is conducted, the TI Guidance adopts a very prescriptive ("one size fits all") and resource-heavy approach.  For example, on page 8, the TI Guidance states that "the review will include external information from a wide range of sources…Interviews and site visits will be conducted…Interviews will be held with customers, suppliers, industry experts, embassy officials...[a forensic specialist's activities] will include detailed scrutiny of books and records including a ledger analysis" (emphasis added).  The GC100 agrees that these are all valuable options in the "due diligence toolkit" and indeed may often produce information that would not otherwise be learned, since misconduct may not be recorded in writing or be covered up.  However, for the reasons set out in the previous section, such due diligence may not be possible before the acquisition, either because the seller or target will not give access to the necessary people or documents, or because it in part depends on developing a relationship with the relevant people to understand how they operate.  
Further, even assuming that it is possible, although the GC100 agrees that such due diligence may be necessary in some situations, in other cases, it may not be reasonable, proportionate or appropriate, depending on the risks posed by the transaction.  The purchasing company must at all times balance competing interests to decide what is in the best interests of all relevant stakeholders.  The scope of anti-bribery due diligence must be determined on a case-by-case basis.
Proposed approach
The GC100 believes that a risk-based and proportionate approach should be reflected in the principles and in the suggestions as to what may be done to obtain comfort as to the issues identified in the checklist.  For example, "good practice principle 4" could be amended to "anti-bribery due diligence is conducted with appropriate rigour and resources commensurate with the bribery risks posed by the transaction and the level of information reasonably available to the purchaser".
5. The case for anti-bribery due diligence

The GC100 believes that the case for prompt and diligent anti-bribery due diligence is clear.  It is, nevertheless, understandable why the TI Guidance sets out the reasons for its importance.  However, the GC100 believes that there is an imbalance in the TI Guidance between stressing the importance of anti-bribery due diligence and substantive guidelines and practice recommendations.  The GC100 believes that there should be much greater focus on the latter rather than the former.  
As it stands, the TI Guidance's emphasis on the importance of anti-bribery due diligence leads it into making potentially tendentious statements and/or arguable interpretations of law (such as "there are clear legal obligations to perform due diligence in the acquisition context" (page 15) and "the US Department of Justice…has penalised companies for their failure to conduct transactional due diligence adequately" (page 10)).  These may undermine the impact of the TI Guidance.  The GC100 believes that the shorter, simpler and more practical outline of the advantages and disadvantages of anti-bribery due diligence at the bottom of page 3 and on page 5 is sufficient to draw out the need for anti-bribery due diligence.
6. Additional issues

Disclosure of bribery detected

In "good practice principle" 7, the TI Guidance states that "bribery detected through due diligence is reported to the authorities" and this is expanded upon in pages 13 and 14.    The GC100 appreciates the importance of involving the authorities with a view to stamping out bribery on a global basis and agrees that reporting bribery may be appropriate.  
However, to suggest that it is appropriate in all cases underestimates the complexity of the situation.  Prospective purchasers are frequently required to sign non-disclosure agreements in order to be given any information about the target and so may not be able make reports to the authorities lawfully.  While these may be over-ridden in some circumstances, depending on various factors, including the governing law of the non-disclosure agreement, the purchaser's obligations would need to be considered in each case.  This would be particularly so in circumstances where the purchaser has no legal obligation to make a report and very incomplete information about any suspected bribery.  Further, there may be concerns in some countries that making reports to the authorities may put employees in that country at risk of physical danger.  The GC100 would therefore recommend that the principle is amended to the effect that a report should be considered where bribery is detected through due diligence.   
Target and purchaser liabilities

On pages 11 to 13, the TI Guidance discusses potential liabilities under the US Foreign Corrupt Practices Act and the UK Bribery Act.  The GC100 does not consider this section necessary for the reasons outlined above.  However, to the extent it is retained, it would be helpful to clarify where the TI Guidance is referring to the legal liabilities of the target (which may have reputational and financial consequences for the purchaser) and legal liabilities of the purchaser (both for its own activities and those of the target).
7. conclusion
Major UK corporates such as those involved in the GC100 are key partners for regulators and enforcement agencies in achieving the policy objective of higher overall standards of anti-bribery compliance.  Each time a UK corporate with well-developed compliance programmes acquires a business with less-developed programmes and then introduces the higher standard after completion, the overall level of anti-bribery compliance in the global economy is improved.  

It is therefore critical to establish a positive and constructive regime for conducting anti-bribery due diligence.  Suggesting commercially unrealistic expectations as to acquisition due diligence practices will, however, be counter-productive and may discourage self-reporting by purchasers.  

The GC100 believes that the TI Guidance provides a valuable contribution to the global effort to set standards for reasonable and appropriate anti-bribery due diligence.  However, the GC100 believes that it could be improved by making it more broadly applicable to the range of transactions that happen in practice and by focusing on the types of issues to be examined in anti-bribery due diligence and practical methods for doing so, which can be tailored to the bribery risks posed by specific transactions.
Please note as a mater of formality that the views expressed in this response  do not necessarily reflect the views of each and every member of the GC100 or their employing companies.
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