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Top 25 FAQs Employers May Have About Implementing he New Portland Paid
Sick Leave Ordinance in 2014

In March 2013, the Portland City Counpassed the new

Portland Paid Sick Leave Ordinaneguiring all but the

smallest employers to provide paid sick leave (“B$dar

employees who work within city limits. On Novembderthe

city releasedinal requlationgnterpreting the Ordinance and /
fleshing out some of the requirements in more teiiso, the — P~

original Ordinancevasamended in early Octobeihile the
regulations were being finalized. The law beconfsctve
January 1, 2014, so employers with employees itidPor
need to review relevant policies to confirm theynpdy with
the new ordinance.

Many of the Ordinance’s requirements will look féiarito
employers used to dealing with other leave lawgjqaarly
the Oregon Family Leave Act (“OFLA”). But this Orndince
has its own twists, many of which result from thetfthat it's
not a state-wide law like OFLA but instead only lggpto
employees within Portland. This list of 25 frequgmtsked
guestions (“FAQ”) covers many of the the questions
employers might have as they work through undedstanthe
Ordinance and update their policies to ensure ciame. Yes,
there are really 25 of them.

The Basics
1. What does the Ordinance require in 20 words orelss?

Employers with six or more employees must allow kxyges in Portland at least 40 hours of PSL per
year. That's 19 words! But of course, there’stanhore to it than that, so read on.

The “Which," "What," and "Who” — Which Employers Ar e Covered and What PSL Do
Employees Get?

2. Which employers are covered by the Ordinance?

The short answer is that all employers are "coveogdhe Ordinance. Employers with six or more
employees are required to provide PSL (peid sick leave) to its Portland employees. Smaller
employers with less than six employees are alserealy but must only providapaid sick
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leave. Note that for the purposes of counting wéretihhe employer meets the six employee minimum
required for PSL, all of the company's employeescaunted, including employees not located in
Portland, even though only employees in Portlaedeatitled to leave.

This FAQ doesn’t address separate requirementhdse smaller employers further—Ilet us know if
you're one of them and have a question about it.

3. Does that include non-profit or government emplgers?

Yes and no. The U.S. government and state of Oragosepecifically exempted from the
Ordinance. But there’s no exception for non-prefitey’re covered and are required to provide
PSL.

4. How much PSL must covered employers provide?

All employees must accrue at least one hour of f88kvery 30 hours of work performed within the
city of Portland, up to a maximum of 40 hours peaty PSL is only accrued for hours actually
worked (including overtime hours), but not for tisygent on employer-approved leave or other non-
work time. Note that it is the location of where #mployee works that is important, not where the
employer is located. If an employer is based in Portlandabeo has employees outside the city, it is
only required to provide PSL for its Portland enygles, not those who work outside of Portland.

5. Are exempt salaried employees also entitled t&SR?

Yes.All employees are entitled to leave and accrue P8ileatame rate. Full-time exempt salaried
employees are presumed to work 40 hours per weedctyual purposes; salaried employees working
less than full time accrue based on their regulschyeduled workweek.

6. Are part-time or temporary employees also requied to accrue PSL?

Yes! Again,all employees must accrue PSL at the required rateehour of PSL per 30 hours of
work, and the Ordinance and regulations specificstte that includes temporary and part-time
workers. Temps placed with an employer througla#isg agency are considered employees of the
staffing agency for purposes of the Ordinance,thedstaffing agency will be responsible for
providing required PSL.

Employers should watch out for this one! In mangnpanies part-time employees working less than
a specific number of hours (e.g., 20 hours per voed&ss) are often excluded from some benefits
including paid leave or vacation plans. Those eyg#s will need to accrue PSL under the
Ordinance.

7. My company already provides paid sick leave orgd time off (“PTO”)—do we need to

provide more PSL now?

Not necessarily. Employers with preexisting packd$eave or PTO policies at least as generous as
what the Ordinance requires are considered todjreamply with the Ordinance and are not
required to provide additional paid leave. Watchfouhidden gotchas, though! To fall within this
carve-out, the employer’s current paid sick leavBBO policy should be at least as generous as the
Ordinancen every respect—e.g., same rate of accrual, available to all eyg#s (including part time
and temporary), can be used for the same purpetses,

8. | want to provide more PSL than what the Ordinarce requires. Is that OK?

Of course. Like OFLA and most other laws regulatermye, employers may always provide paid
leave more generous than what the Ordinance reqioe example, to save yourself the
administrative hassle of trying to track accrual ahgibility issues under the Ordinance, you may
wish to just give all employees 40 hours of PSLhegear--you can do that. But only the 40 hours
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under the Ordinance and accrued at the requiredaidltbe considered “protected” PSL under the
law.

9. Can employees carry over unused but accrued PStom year to year?

Yes, up to 40 hours. Carrying over PSL does notmse the total amount of PSL an employee may
use in a year, however. The maximum an employeqgsired to allow an employee to use is 40
hours per year, regardless of how much is carned fsom the previous year.

10. Does the employer need to pay out employees &mcrued unused sick leave if they're
terminated?

No, but you can if you want to. The general rul®iegon is that employers must pay out accrued
unused paid time off (sick leave, vacation, PT©,)et its policies state that it will do so, biisinot
required. The Ordinance operates in the same way.

11. My current employees have already accrued PSlr equivalent PTO—is that automatically
converted to PSL protected under the Ordinance?

No. Employees only begin to accrue PSL startindammuary 1, 2014, so any already-accrued PSL is
not considered “protected” PSL required by the @adce.

12. Do new employees start accruing leave from daye?
Yes. While employees only become “eligible’use PSL later on during employment (see # 16,
below), all Portland employees begiecruing PSL immediately when they start working.

13. | have employees who move around the Portlandea and its suburbs and only work
sometimes within the city of Portland. Do those enlpyees also accrue PSL?

Yes, but only for work actually performed withiretRPortland city limits. This will be straightforwear
for most employees, who usually work primarily aedocation and will accrue PSL for all the hours
they work. But other employers with employees wharkaboth in and out of Portland may want to
track work time in Portland separately from workéiin other locations for the purposes of PSL
accrual.

This may be one of the most administratively diffi@spects of complying with the Ordinance for
employers that (1) don’t already provide equivalR8t. and (2) have employees who occasionally
move from location to location. Those types of esgpks could include delivery truck drivers who
cover both the City and surrounding areas, construevorkers who move to different job sites
throughout the year, retail workers who may work day at a store in Portland but the next day at a
store in Beaverton, or office workers from a sulamrlwvorksite who travel to a Portland office
occasionally for meetings. Only those hours spenmking in Portland count toward accrual of PST.

14. My company is located outside of Portland, buthave employees who live in Portland and
telecommute to work. Do they get PSL under the Ordiance?

Yes. Again, the physical location of the employg&/hat is important for accrual purposes, and
any employee accrues PSL for hours worked withencity limits of Portland. That includes anyone
who telecommutes from a location in Portland (tleejr home) for an employer located outside the
city. On the other hand, if an employee who livethe suburbs and commutes to work in Portland
chooses to work from home one day, those hoursingfkom home are not within the Portland city
limits and therefore probably don't count towar&Rccrual.

15. My employees’ sick leave is governed by a catere bargaining agreement (“CBA”)
between the company and their union—what should | d?
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Unlike similar Ordinances enacted recemthySeattleand San Francisco, the Portland Ordinance and
related regulations don’t address or provide ae@auwt for CBAs. This means that even unionized
employers must comply. Provided that the leaveipron in the CBA is at least as generous as what
the Ordinance requires, you need not do anythimgestmployers that already provide equivalent
PSL are already in compliance (see #7 above)slhdt, however, you may need to make sure
employees get the required PSL. Note that befopteimenting those changes you should plan to
discuss them with the union, as leave policiesuatglly considered a “mandatory subject of
bargaining.” Also, CBAs often don’t cover all empé®s (such as administrative or managerial
employees), so make sure those other employeeoweted by the CBA are also provided PSL as
required by the Ordinance.

The “When” and “How”: When Can Employees Use Accrua PSL?

16. Can employees begin using PSL immediately asosoas they accrue it?

No, at least at the beginning of employment. Wailgployees begiaccruing PSL immediately when
they begin working (after January 1, 2014), theandgrimmediately “eligible” tause it. Employees
become “eligible” to use accrued PSL only afteythave worked at least 240 hours (six weeks at
full-time work) within the city of Portland afteaduary 1, 2014, and have been employed for at least
90 days. (Note that if you allow employees to thdesse during this initial 240 hour / 90-day peridd,
likely will not count against the employee's PSL accrual undedttimance.) After the 240-hour and
90-day thresholds are reached, however, employaesse accrued PSL as soon as they accrue it.

Similar to OFLA / FMLA, companies can define whitpe of “year” to use for the purposes of
tracking both eligibility and accrual. A year cam &ny twelve month period that is normally used for
calculating wages and benefits, including calerygars, fiscal years, or the year running from the
employee’s start date. While the Ordinance doespetifically allow for “rolling” leave years based
on when employees actually use PSL (similar to OFEMLA), that would probably also be
allowed.

17. Can employees who only sometimes work in Portid use PSL for any absence?

No. Somewhat confusinglyse of PSL is tied to work performed in Portland, jlisé accrual is. This
means that employees can only use PSL for shiftseigs when they are scheduled to wiork
Portland. While this will often be straightforward since st@mployees work in a single location,
this could be difficult to track in the case of doyges who work sometimes in Portland but not
always, such as delivery drivers or retail workisee #13 above). Similarly, part-time or temporary
employees can only use PSL on days they are ngrsilieduled to work. For example, a part-time
employee who only works two days a week cannot sakel week (five consecutive days) of PSL,;
he or she must only use PSL for the two days intbek he or she would otherwise actually be
working.

As with the note in #16 above regarding providirg_Rvithin the 240-hour / 90-day initial period,
note that if you allow employees to take PSL to lyges for time they would not be working in
Portland, that PSL probably will not count agaith&t employee's bank of accrued PSL under the
Ordinance.

18. For what purposes can employees take leave?

A lot more than you might think from the term “sidkave. The Ordinance of course allows
employees to take PSL when they have an illneds asi@ cold or the flu. But it also covers absences
due to mental iliness, injury, or a “health corwliti’ defined as “including, but not limited to,
pregnancy, childbirth, post-partum care and preaterg medical care.” The regulations state that
routine doctor visits and check-ups, such as ptateheckups and dental visits, are covered
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absences. Moreover, the Ordinance covers domestence or stalking leave allowed und2RS
659A.272

Employees may also take PSL to care for any “famigmber” who is dealing with any of those
conditions or situations. The Ordinance adoptd#feition of “family member” from OFLAQRS
659A.150(4) which includes the employee’s biological, adoptadoster child, spouse, domestic
partner (both opposite sex and same sex), param@npin-law, grandparent, grandchild, or any
person for whom the employee acts “in loco parégdis a parent). Finally, the Ordinance allows
employees to take PSL for certain public healtis@ea, including when (1) the employee’s worksite
or child’s school is closed due to a “public heathergency,” or (2) public health authorities
determine the employee’s or one of his or her “fmmmember’s” presence in the community
jeopardizes the health of others.

19. How much PSL can employees take at one time?

Employees can take PSL in increments of one hauegs if allowed by the employer), such as for
routine doctor visits or similar partial day absesicOr, the employee can use all his or her accrued
PSL in one block up to the maximum of 40 hours.

20. Can | require employees to provide advance nce?

Yes, up to a point. The Ordinance states emplayangequire employees to follow its standard
written procedures for notification in the eventatilsences (note that if you don’t haweréten

policy for how employees should provide notificatiof a PSL absence, the regulations specifically
require that you adopt one). Generally, employeesbe required to provide advance notice per the
employer’s policy for planned PSL absences, arideabeginning of a shift or as soon as
“practicable” for unplanned absences. While empisyeay deny PSL to employees who don’t
follow proper notification procedures, it may bgky as the employee is only required to make a
“reasonable effort” to schedule leave in a manhat doesn’t “unduly disrupt” the employer’s
operations.

21. Can employees be required to submit a doctorisote or other documentation to substantiate
the need for PSL?

Most of the time, no. Employers may only requirealoentation of the absence, such as a doctor’s
note, if the employee takes PSL foore than three consecutive work days. There is a narro
exception if an employer suspects “sick time abiusat, generally this means that employees cannot
be asked for documentation for most absences,dimgithe usual single sick day or partial day
absences for routine doctor visits.

Note that consecutive work days means consecugilemdar days that the employee is normally
scheduled to work. The regulation provides an exarat if an employee is normally scheduled to
work Monday, Wednesday, and Friday and takes P&thise three days, those are consecutive
work days and the employer may request reasonallententation if the employee needs PSL on the
next scheduled work day (remember, it's for absencesooé than three consecutive days). Note also
that it does not medull calendar days—employees who miss consecutive daysatter how much

or little they were scheduled to work on those dags be required to submit documentation of the
absence.

22. Great, one more leave law to track. If someons taking OFLA or FMLA leave is that also
counted as PSL and vice versa?

Maybe, but not necessarily. The Ordinance doegpetifically address this issue. But FMLA and
especially OFLA (on which the Ordinance is modeladyart) cover some of the same types of leave
also covered by the Ordinance. For example, alamogillness qualifying as a “serious health
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condition” under OFLA/FMLA would probably also qifglas “sick time” under the Ordinance, and
the Ordinance adopts OFLA’s definition of “familyamber.” The Ordinance and OFLA also both
cover leave related to pregnancy or pre-natalsyisit taking “sniffly kid” leave to care for sick
children home from school. When PSL is used fougp@se also protected by OFLA/FMLA, the
employee will be drawing down his or her bank ofhbaccrued PSL and also OFLA/FMLA

leave. For those employers that already offer paikior PTO leave, this would be no different than
allowing (or requiring) employees to use accrued pee off concurrently with OFLA/FMLA leave.

But the Ordinance and OFLA/FMLA also cover differgypes of leave. For example, the Ordinance
covers the employee’s (or employee’s family meng)aoutine doctor or dental visits, employee sick
days for common cold, or leave under Oregon’s stdkbave law. OFLA/FMLA do not cover those
types of leave. In those cases, the employee wanliddraw down his or her bank of PSL, but his or
her bank of OFLA/FMLA leave would remain untoucleed could still be used for any

OFLA/FMLA qualifying purpose.

The Other Stuff You Need to Do and Watch Out For

23. What if | think an employee is abusing PSL orticauses problems with the company
attendance policy?

Protected PSL absences cannot be counted agaiest@ayee for the purposes of a company
attendance policy. Also, while employers are exglyesllowed to discipline or terminate employees
who misuse or abuse PSL, be very careful abougdsmrand be sure to thoroughly document the
misuse. “Retaliation” claims of all types are beaogrever more common, and the Ordinance
specifically prohibits retaliation for taking orqeesting PSL. It can also be difficult to showatthn
adverse employment action was because of PSL miswsuse, and not motivated by the fact an
employee took protected leave.

24. Do | have to update my written policies, put u@ poster, and otherwise inform employees
about the Ordinance?

Yes, yes, and yes. Employers must provide writtaica to employees of the rights under the
Ordinance by doing all of the following: (1) disseating a written notice to all employees (can be
email, a statement mailed with paychecks, a supgi¢no the employee handbook, or a posting on
the company intranet), (2) posting a poster at @amfksite, and (3) notifying each employee at least
once per quarter of how much available PSL theyehRegarding the last requirement, pay stub
summaries of accrued leave—which many employeeadir do—would probably be enough.

25. Can employees file a lawsuit to enforce the Oirthnce?

Yes, an employee can either file a complaint whih ©@regon Bureau of Labor and Industries

(“BOLI") or file a lawsuit in court, to remedy eign an unlawful denial of PSL or retaliation for

having requested or used PSL. Employees filing seohplaints can recover damages, civil penalties,
and attorney fees.

Note that BOLI has issued a statement statinglitnet begin enforcing the Ordinance against
employers who commit unintentional violations udtily 31, 2014, to allow employers extra time to
adjust and revise policies as needed. Howevegusecaggrieved employees can file a lawsuit
without first filing with BOLI, that grace period ay not help employers much. So employers should
not delay in reviewing and updating their leave@es to ensure they are in compliance with the
Ordinance before 2014 starts.

Stay Tuned For Further Developments and Updates
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Whew. That covers most of the key points employellsneed to know regarding what the new
Ordinance and its regulations require and how campalicies may need to be revised to comply.
But believe it or not, there are even more nuaaoelsdetails that we couldn’t cover here. If youdav
guestions about any of those more arcane requirsp@nany of the provisions discussed in this
FAQ, you should contact your labor and employmawyker for advice.
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