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Continued Employment
Adequate Consideration for Non-
Compete Imposed Mid-
Employment, Hawaii Judge Rules
By Andrew L. Pepper

August 14, 2015

Considering whether Hawaii state law would require additional

consideration for a non-compete imposed mid-employment, a federal

judge has held that “the Hawaii Supreme Court would not require

additional consideration beyond continuing at-will employment for

[post-employment] restrictive covenants.” Standard Register v. Keala,

Civ. No. 14-00291 JMS-RLP (D. Haw., June 8, 2015).

The Court framed the issue as:

…whether non-competition agreements require additional consideration beyond
continued at-will employment before binding agreements are formed. The issue
arises if a current employee is required to sign such an agreement as a condition
of continued employment, without any further benefits or consideration.

(Emphasis of the court.)

Finding that “this is an open issue under Hawaii law” that will “likely arise again,” the
Court was forced to make an educated guess as to how the Hawaii Supreme Court
might decide the issue. Seeking guidance, the Court noted that “a federal court may be
aided by looking to well-reasoned decisions from other jurisdictions.”

Because the Court found “[o]utside of Hawaii, authorities are split,” it resorted to the
Restatement of Employment Law, § 8:06 (Proposed Final Draft, April 18, 2014), to
reconcile the split in authority. In doing so, the Court concluded: “[T]he clear majority
position is . . . an offer of continued at-will employment is, by itself, sufficient
consideration for a non-competition agreement.”

Examining the Restatement, the Court counted 30 states in the “continued
employment is adequate consideration” camp with only 9 states requiring something
more (not always clearly saying what) to establish consideration for a mid-career
restrictive covenant.

The Court found the majority of the states’ rationale compelling “because forbearance
in exercising a legal right is valid consideration” and, thus, “continued at-will
employment is not worthless or illusory.” Furthermore, the Court noted that
“inadequacy of consideration alone is not a fatal defect” as “the law concerns itself only
with the existence of legal consideration” and that “adequacy, in fact, as distinguished
from value in law, is for the parties to judge for themselves.”

Turning to whether there should be one rule for pre-employment non-competes (which
the Court deemed always to carry sufficient consideration) and covenants imposed
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after the inception of the employment relationship, the Court adopted a “practical
approach.” It held that pre- and post-employment covenants not to compete should be
treated the same:

If we were to hold that consideration beyond continued employment is necessary
in cases like this, an employer might simply fire an existing at-will employee and
then re-hire the employee the next day with a covenant not to compete.

Completing its survey of the law, the Court concluded that in the area of “post-
employment restrictive covenants . . . the Hawaii Supreme Court would not require
additional consideration beyond continuing at-will employment.”

Employers should remain cautious: While well-reasoned and well-supported by case
analysis, this case is simply an informed guess by a federal judge as to what the Hawaii
Supreme Court might do if given the same question. The Hawaii Supreme Court is not
bound to give this opinion any deference. As the federal judge noted, “It is true, of
course, that Hawaii does not blindly follow majority rules in all areas of the law.”

Jackson Lewis attorneys are available to answer inquiries regarding this case and other
workplace developments.

©2015 Jackson Lewis P.C. This Update is provided for informational purposes only. It is not
intended as legal advice nor does it create an attorney/client relationship between Jackson
Lewis and any readers or recipients. Readers should consult counsel of their own choosing to
discuss how these matters relate to their individual circumstances. Reproduction in whole or
in part is prohibited without the express written consent of Jackson Lewis.

This Update may be considered attorney advertising in some states. Furthermore, prior
results do not guarantee a similar outcome.

Jackson Lewis P.C. represents management exclusively in workplace law and related
litigation. Our attorneys are available to assist employers in their compliance efforts and to
represent employers in matters before state and federal courts and administrative agencies.
For more information, please contact the attorney(s) listed or the Jackson Lewis attorney with
whom you regularly work.

August 4, 2015 California Supreme Court: Federal Arbitration Act Preempts Plaintiff’s State Rights

An arbitration clause in a consumer agreement was enforceable, including the class action waiver, despite
four supposedly one-sided arbitration provisions in the agreement, the California Supreme Court has held.
Sanchez v. Valencia Holding Co., LLC, No. S199119 (Aug. 3, 2015). The much-anticipated decision has
significant implications... Read More

July 16, 2015 North Carolina Reinforces Property Protection Law, Giving Employers Right to Sue

The protection of property, be it patient records, financial information, consumer data, merchandise, or
intellectual property, is a serious issue for North Carolina companies of all sizes. Beginning on January 1,
2016, North Carolina employers will be able to recover monetary damages resulting from employees’
unauthorized access... Read More

July 13, 2015 Oregon Legislative Update

Oregon employers must comply with new laws signed by Governor Kate Brown mandating the provision of
sick leave benefits, prohibiting inquiring into or considering an applicant’s criminal conviction history on an
employment application form or prior to an interview, limiting non-competition agreements to no longer
than 18 months... Read More

Related Articles You May Like

http://www.jacksonlewis.com/publication/oregon-legislative-update
http://www.jacksonlewis.com/publication/north-carolina-reinforces-property-protection-law-giving-employers-right-sue
http://www.jacksonlewis.com/publication/oregon-legislative-update
http://www.jacksonlewis.com/publication/california-supreme-court-federal-arbitration-act-preempts-plaintiff-s-state-rights
http://www.jacksonlewis.com/publication/california-supreme-court-federal-arbitration-act-preempts-plaintiff-s-state-rights
http://www.jacksonlewis.com/publication/north-carolina-reinforces-property-protection-law-giving-employers-right-sue


than 18 months... Read More

Related Practices

Non-Competes
and Protection
Against Unfair
Competition

©2015 Jackson Lewis P.C. All rights reserved. Attorney Advertising. Prior results do not guarantee a similar
outcome. No client-lawyer relationship has been established by the posting or viewing of information on this
website.
*Honolulu, Hawai‘i is through an affiliation with Jackson Lewis P.C., a Law Corporation

Privacy Policy, Disclaimer & Copyright

http://www.jacksonlewis.com/publication/oregon-legislative-update
http://www.jacksonlewis.com/disclaimer-privacy-and-copyright
http://www.jacksonlewis.com/practice/non-competes-and-protection-against-unfair-competition

