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Recast of the Brussels I Regulation

Issue 


1. The committee is asked:

· to consider a final change to the amendments needed to CPR Part 6, as set out in Annex A to this paper,  as part of the changes to the CPR needed to ensure consistency with the “recast” of the Brussels I Regulation; and

· if content, to agree to make that change and to make the amending statutory instrument this month, to allow for a reasonably long .“lead time” before the Regulation comes into force on 15 January 2015.   
Item Background


2. The intention of these amendments is to give effect to changes resulting from the adoption of the recast of the Brussels I Regulation, which deals with cross-border jurisdiction, recognition and enforcement of judgments in civil and commercial matters. The recast Regulation will come into effect on 10 January 2015.   . 

3. The Committee first considered drafts of the rule and practice direction changes (which had been approved by the Mance Committee (the Advisory Committee on Private International Law, chaired by Lord Mance) at its June 2014 meeting, and considered further drafts, revised in the light of comments made by the Committee in its discussion and work with Master Fontaine, at its July 2014 meeting.  The drafts were agreed subject to minor revisions, with a view to the amending instrument being made in October to coincide with the making of regulations under the European Communities Act 1972 making consequential amendments in primary legislation and other secondary legislation.

4. It was, however, drawn to our attention by a practitioner who perused the papers from the June meeting that a change agreed by the Mance Committee in rule 6.33(2), concerning cases where permission is not required to serve the claim form outside the United Kingdom, may have had the effect of requiring permission to be sought in some cases where that was not the intention; and the change now proposed (which the Mance Committee agrees should be made) is to correct that effect.
The Amendments to the Rules


5. The change now proposed relates to the status of an exclusive choice of court agreement, as to which the recast Regulation now provides that the court chosen by the parties has the power to decide on its jurisdiction rather than one party being able to engage in abusive tactical proceedings in another jurisdiction to thwart such an agreement. .

6. Article 25 of the recast Regulation provides that jurisdiction pursuant to a choice of court agreement is exclusive unless the parties have agreed otherwise, and article 31 provides that where exclusive jurisdiction is conferred on a court of a member State by a choice of court agreement, the court of any other member State seized of the matter in question must stay the proceedings before it relating to that matter until the first court has established its jurisdiction, and if that jurisdiction is established, must cede jurisdiction to the first court.
7. Rule 6.33(2) provides for service out without permission where there are no other proceedings pending in the UK or another member State (i.e., in the terms of the Regulation, there is no “lis pendens”) and one of the listed bases of jurisdiction applies.  That simply follows the previous structure of rule 6.33, but with additional bases to reflect changes in the Regulation.  The change which has given rise to concern, however, is the inclusion in paragraph (2)(b)(v), dealing with cases where there is a choice of court agreement, of the word “exclusive” before “jurisdiction”.  This would, because of the way paragraph (2) is structured, have the unintended effect that service out without permission would only be possible in choice of court cases where there is no lis pendens and the choice of court agreement confers exclusive jurisdiction.  That would be narrower than the existing rule, which allows service out without permission where there is  no lis pendens and the choice of court agreement confers jurisdiction – whether exclusive or no. .

8. The change now proposed is intended to have the effect that service out without permission is allowed where either (a) there is no lis pendens and the choice of court agreement confers jurisdiction which is not exclusive, or (b) the choice of court agreement confers jurisdiction which is exclusive, regardless of whether there is a lis pendens.  

9. The changes now proposed are presented in bold in Annex A.  They insert "Subject to paragraph (2A)” in paragraph (2)(a), delete "exclusive" from paragraph (2)(b)(v), and insert paragraph (2A) which disapplies the "no lis pendens" requirement where the choice of court agreement confers exclusive jurisdiction. 

Consultation


10. As indicated above, the issue was raised with the Mance Committee, which agrees that the inclusion of “exclusive” in the original amendment has unintended consequences, and that the changes should be made.


Nic Turner
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(Private International Law policy lead)

October 2014

REVISED VERSION OF AMENDMENTS TO CPR 6.33(2)
(2) The claimant may serve the claim form on a defendant out of the United Kingdom where each claim made against the defendant to be served and included in the claim form is a claim which the court has power to determine under the Judgments Regulation and—
(a) subject to paragraph (2A), no proceedings between the parties concerning the same claim are pending in the courts of any other part of the United Kingdom or any other Member State; and

(b)  (i) the defendant is domiciled in the United Kingdom or in any Member State;

(ii) the proceedings are within article 22 of the Judgments Regulation; or

(iii) the defendant is a party to an agreement conferring jurisdiction, within article 23 of the Judgments Regulation.
(b)
(i) the defendant is domiciled in the United Kingdom or in any member State;

(ii) the defendant is not a consumer, but is a party to a consumer contract within article 17 of the Judgments Regulation;

(iii) the defendant is an employer and a party to a contract of employment within article 20 of the Judgments Regulation;

(iv) the proceedings are within article 24 of the Judgments Regulation; or
(v) the defendant is a party to an agreement conferring exclusive jurisdiction on the courts of England and Wales, within article 25 of the Judgments Regulation.

(2A) Paragraph (2)(a) does not apply if the jurisdiction conferred by the agreement referred to in paragraph (2)(b)(v) is exclusive.  
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