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Civil Procedure Rule Committee

Recast of the Brussels I Regulation

Issue 


1. The committee is asked:

· to consider the changes needed to CPR Part 74 and Practice Direction 74A (and associated changes in CPR part 6) to ensure consistency with the “recast” of the Brussels I Regulation; and

· whether it is content with the draft amendments in Annex A to this paper, as revised following the Committee’s last meeting on 6 June 2014, and the additional proposals in Annex B (updating of rule 74.19) and Annex C (transitional provision).

Item Background


2. The intention of these amendments is to give effect to changes resulting from the adoption of the recast of the Brussels I Regulation, which deals with cross-border jurisdiction, recognition and enforcement of judgments in civil and commercial matters. The recast Regulation will come into effect on 10 January 2015.   

3. The recast Regulation ensures greater legal certainty in specific areas (see below). In addition, the successful rebuttal by a majority of Member States of the Commission’s plans to harmonise fully the rules of civil jurisdiction protects businesses and individuals from exorbitant grounds of jurisdiction provided for in the domestic legislation of some Member States. 

4. The Committee considered a first draft of these Rule changes at its June 2014 meeting, and asked officials to re-submit for its July 2014 meeting, taking on board comments made by the Committee in its discussion. Officials have worked with Master Fontaine to produce the latest draft of revised amendments, which include (in Annex B) proposals for updating of the definition of a “Community judgment” in rule 74.19. 

5. Ideally, amendments to the Civil Procedure Rules should be made before the end of October 2014 to allow for a reasonably long “lead time” before 15 January 2015.  

Legal / Policy Background


6. The Brussels I Regulation has proved a valuable tool in simplifying processes and creating a more effective, efficient and legally certain environment for businesses and individuals in which to operate.  In 2010, a review of the Regulation concluded that there was a need to make necessary changes to improve cross-border cooperation and to clarify the operation of the Regulation in certain respects.
7. The main changes resolve, in the Government’s view, difficulties encountered as a result of two European Court of Justice judgments. The first, relates to the status of an exclusive choice of court agreement (Gasser) – the recast Regulation now provides that the court chosen by the parties has the power to decide on its jurisdiction rather than one party being able to engage in abusive tactical proceedings in another jurisdiction to thwart such an agreement. The second relates to the vexed relationship between court and arbitral proceedings (West Tankers), where, under the terms of the ECJ judgment, parties wishing to escape their commitments under an arbitration agreement could initiate parallel proceedings in another jurisdiction. The prime aim of such parties would be to destabilise the arbitral process by seeking a ruling that an arbitration agreement is void and then enforcing that ruling around the EU. The effect of the recast Regulation is that it should no longer be possible for litigants to pursue parallel proceedings with the aim of securing such rulings. 

8. Because of the importance of London as a centre for commercial litigation and arbitration, these revisions were a priority for the Government.

9. A significant change is the removal of the cumbersome and costly process of exequatur – the conversion of a foreign judgment into a domestic one for enforcement purposes - which is inconsistent with the principle of mutual trust between Member States that underlies the Regulation.  That process, under the current version of the Regulation, requires a judgment of a court in another Member State to be registered in England and Wales before it can be enforced here. Under the recast Regulation, registration will be unnecessary and judgments may be enforced directly, provided that certain requirements as to service of certain documents on the judgment debtor are fulfilled.

10. A further change (and innovation) is the introduction in the recast Regulation of the concept of adaptation of an order of a court in another Member State (see article 54 of the recast Regulation) – that is, that if a judgment from another Member State contains a measure or order which does not directly equate to an order known in the law of the Member State in which the judgment is to be enforced, that measure or order must be “adapted” to a measure or order which is known in the law of the Member State where the judgment is to be enforced.  

11. It should be noted that the amendments to the CPR are a part of a wider set of amendments, which will in due course include amendments to the Civil Jurisdiction and Judgments Act 1982 and Civil Jurisdiction and Judgments Regulations 2001, as well as some consequential amendments in other legislation to update references to the Judgments Regulation.  Those other amendments will be effected by way of regulations made under section 2(2) of the European Communities Act 1972. While that power could also be used to amend the CPR, we considered it appropriate to make the CPR amendments (as has been the case before) in the usual way, in exercise of the Committee’s powers under the Civil Procedure Act 1997.

Consultation


12. The Advisory Committee on Private International Law (chaired by Lord Mance and whose members consist of senior judiciary, academics and practitioners who are experts in this field) has been consulted and has provided comment on the drafting of the rule changes. We are considering the options for drafting and circulating technical guidance on the operation of the recast Regulation.

The Amendments to the Rules


13. Certain points arising are addressed in text boxes in Annex A, so the following paragraphs are by way of more general explanation.  The amendments to Part 74 are (as the Committee will recall from the June meeting) principally to cater for the fact that where the recast Regulation applies, judgments will be enforceable without any requirement for registration or a declaration of enforceability, so that the provisions governing procedure for registration or applications for such declarations must no longer apply.  Simple deletion of the rules governing those matters is not appropriate, however, since the Lugano Convention (for example), which mirrors the existing Brussels I Regulation, will continue to apply.  

14. Three aspects of the drafting of the amendments in this regard are drawn to the Committee’s attention.  First, the rules governing procedure for registration or applications for declarations of enforceability have been amended to delete the references to “the Judgments Regulation” rather than to retain those references and add references to the recast Regulation, and this represents an approach which affects the issue of transitional provision.   This approach entails transitional provision (for the continuing effect of the rules in relation to the existing Regulation for existing proceedings) being included in the statutory instrument which amends the rules.  The Committee agreed at its June 2014 meeting on this approach, disapplying the changes where the “old” Regulation still applies, rather than having provision in the rules for both versions of the Regulation.  A draft of the transitional provision is included in Annex C.
15. Second, the approach which has been adopted overall has been to include provision in relation to the recast Regulation alongside that for the Lugano Convention, etc., in Section I of Part 74.  An alternative approach would be to insert a self-contained Section applying in relation to the recast Regulation alone.

16. Third, the Committee will see that, in relation to amendments to Practice Direction 74A, paragraph 6.3 refers to guidance notes being prepared. The Committee is asked to consider how the Practice Direction should best be drafted to cross-refer to them.
17. The Committee is invited generally to consider whether the approach embodied in the amendments is appropriate.  

Transitional provisions

18. The issue of transitional provision has already been raised in this paper.  If the Committee is content with the approach taken in the attached draft, the transitional provision will be contained in the statutory instrument amending the rules, rather than there being continuing provision on the face of the rules for the existing Regulation.      

Nic Turner




Alasdair Wallace (MoJ Legal)

(Private International Law policy lead)

June 2014
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