



Draft Minutes of the Civil Procedure Rule Committee 
Friday 4 July 2014, Room E200, Royal Courts of Justice
Members attending 
Lord Justice Richards (Chair)
Mr Justice Sales
Master Fontaine

HHJ McKenna
District Judge Hovington

Nicholas Bacon QC

Edward Pepperall QC

William Featherby QC

Amanda Stevens

Qasim Nawaz

Tim Lett

Andrew Underwood
Kate Wellington

Apologies

1.
Apologies were received from the Master of the Rolls, Mr Justice Coulson and District Judge Lethem. 
Committee members
2.
The Chair noted that this was the last meeting for members Master Barbara Fontaine and William Featherby QC who were due to retire from the Committee after six years.   He recorded his thanks for the extraordinary amount of hard work they had put into the Committee and expressed the debt of gratitude owed to them for their contribution to the Committee’s output.  
Minutes and matters arising
2.
 The minutes of the June 2014 meeting were approved.  Matters arising:
2(a) Paragraph 8 Courts hearing gang-related violence applications The Chair reported that Heads of Regions had been asked to  review the existing list of courts designated as hearing centres and  to consider what additional courts, if any, should be added.  The list of court hearing centres that Regions felt covered their requirements adequately had been provided and effect had been given to it.  The court had a discretion to hear matters in hearing centres other than those listed.  Those matters, together with the low number of applications for such injunctions, explained the absence of courts in the Leeds/Teesside area from the list. 
Pilot scheme for the automatic transfer of ‘London Group’ multi-track cases to the County Court at Central London CPR(14)49

3.
The Chair welcomed HHJ Mitchell (DCJ for London) and HHJ Walden-Smith (attending on behalf of HHJ Marc Dight, Resident Judge at Central London), Kevin Sadler, David Thompson and Sarah Christou attending the meeting in support of this item.   The Chair reported that at its last meeting the Committee had expressed a degree of concern that the historically poorly performing County Court at Central London would be insufficiently resourced to undertake the increased workload provided for by the pilot.  He noted with thanks the fuller paper that had since been provided, together with an additional paper from Judge Mitchell.  Comments had also been received from District Judge Burn, a former member of the Committee attending today in respect of another agenda item.
4.
Judge Mitchell outlined the difficulties facing the CCCL in managing and controlling work and putting in place resources for disposal of cases, as much of the work was received on an ad hoc basis from feeder courts.  The number of Circuit Judge sitting days in the London courts was reducing and CJ resources were being concentrated in CCCL.  The aim of the proposal was to give CCCL control of the volume of work that would eventually be tried by allowing assessment of all multi-track cases at an early stage.  Those cases that were suitable for hearing in the feeder courts would be sent to those courts and the CCCL would retain, case manage and hear the remaining cases.  The slippage in the trial timetable which occurred if a case was in limbo between the feeder court giving directions and listing at CCCL, where for example a medical report was delayed, would also be addressed and cases would remain on the trial timetable. 

5.
Judge Walden-Smith reported that a similar system was used for Chancery cases, with cases coming directly to one point where Chancery expertise was located and avoiding duplication of judicial and administrative resources.  A well resourced court with a full complement of judges would see a similar improvement to that achieved in the Chancery list. 

6.
David Thompson stated that the primary aim of the pilot was to ensure that resources were deployed in the CCCL at the right time, which could not be done under the current system.  The assessment of each case would ensure that judiciary, customers and staff had a clear idea of the volume and type of work the CCLC would need to provide for and the 48 hour turn around would not delay the processing of cases.   Judge Mitchell added that there would be continuous monitoring and evaluation of the pilot scheme to assess the effect of the change on performance and use of resources.

7.
The Chair noted that District Judge Burn had raised a number of issues including the type of work that would be captured, particularly possession cases and applications for injunctions which could more properly be handled at the local courts.   District Judge Hovington noted that there would be a marked shift in terms of the District Judges’ workload, which was currently predicated on the District Judge case managing the case until it was referred to the CJ for trial.  This raised two issues: the cost effectiveness of the CJ case managing the whole case and reduction of quality work for District Judges.   It was recognised that the proposals would have an effect on District Judges’ work but this was balanced by the increased speed in delivery of justice.   
8.
Committee members reiterated their concern about the performance of CCLC which they felt had not improved to any recognisable extent over recent months.  David Thompson responded that additional staff and judicial resources were being employed but that realistically it would be 12 months before the full effects were felt.  
9.
A number of committee members supported a pilot limited in scope to those claims issued in the business centres and provisionally allocated to multi-track being sent directly to CCLC, the proposals for other multi-track claims and Part 8 claims being deferred until the pilot scheme for Part 7 claims was established and had been shown to work.  This proposal was accepted by the Committee.
Legal Advisers within the civil jurisdiction CPR(14)50
10.
Clare Galloway introduced the item which was a proposal to test the feasibility of legal advisers undertaking paper work at the business centres. A working group, which included DJ Hovington, District Judge Tim Jenkins of the Association of HM District Judges and a legal adviser amongst others, had been set up to advise on the establishment of a pilot, commission training for the legal advisers, and monitor and evaluate the results in due course. The proposal was that the pilot would commence in January 2015 and run for nine months.

11.  
The Chair noted that the DCJs for Manchester and Northampton had expressed concern that the draft Practice Direction provided for legal advisers to exercise the jurisdiction of the County Court with their “consent”.  They considered that approval of individual legal advisers would be beyond the scope of their responsibilities and would in any event be more appropriately given by a District Judge closely involved with the exercise and in particular with the training.  The DCJs would, however, be content if the Practice Direction provided for legal advisers to act with the consent of the relevant DCJ “or their nominee”, it being envisaged that an appropriate District Judge would be nominated for the purpose. 
12.
District Judge Hovington expressed his considerable reservations in respect of the availability and rigour of training that would be available to legal advisers.  In comparison to deputy district judges who were selected following an application process and who underwent a programme of training provided by the Judicial College followed by a period of assessment, the legal advisers’ training might be inadequate.  HHJ Gore had suggested in correspondence that training should be provided by approved trainers within the Judicial College.  Judge Hovington was particularly concerned that decisions made by legal advisers on what were deemed to be routine, administrative or quasi-judicial matters might result in judicial intervention later in the matter.    Clare Galloway responded that although the Judicial College were unable to resource training in-house, they were providing training materials in sufficient detail to support the training.  The proposed start date of the pilot had been deferred until January 2015 to allow the working group to develop this aspect of the work.   The Chair commented that the proposals suggested that quality checks would be made on the work as the pilot progressed, although this would require substantial judicial and administrative resources.  Parties would also have the opportunity to ask for a review of any decision made by the legal adviser.   Judge Hovington felt that the amount of checking required was not sustainable.  Kevin Sadler added that HMCTS were conscious that the training must be right and appropriate and for that reason start of the pilot was to be delayed.  He also noted that legal advisers currently undertook a wide range of judicial duties in the family and tribunal jurisdictions and some might have more experience than deputy district judges.  
13.
Committee members questioned whether the vires for allowing legal advisers to undertake such work had been verified and whether this was a matter for primary legislation, rather than amendment of the rules.  That aside the Committee considered the list of possible task the legal advisers could undertake as set out in the Practice Direction, and rejected those thought inappropriate.    

14.
HMCTS agreed to return in the autumn with further details on vires, the training programme, identification of the tasks the legal advisers could undertake, the safeguards, the review procedure for parties and the monitoring and evaluation of decisions taken.  Pending consideration of those further details no decision was taken on the proposal. 
Proposals to change the current rules regarding the non-payment of hearing fees CPR(14)43
15.
The Committee agreed in principle to the proposal to amend the rules for non-payment of fees, the full proposals to be considered by the Committee in October. 

Fixed costs for medical reports in low value soft-tissue injury PI (whiplash) claims arising from Road Traffic Accidents CPR(14)47
16. 
Richard Mason introduced the item.  He reported that the Minister was keen to introduce fixed fees on medical reports and that the Government response to the consultation exercise (Lord Faulks letter of 2 May 2014) would be published before the summer recess.  Following from the discussion at the June meeting, the MoJ would not be pressing for the banning of pre-medical report offers to settle.  The Committee considered a redraft of the amendments.   Subject to resolution by email of the drafting of CPR 35.4(3B) and other minor amendments the drafts were approved.  

Richard Mason reported that work in respect of a new approach to provision of medical reports, including a model for commissioning and accreditation to ensure quality and independence would continue over the summer with the cross industry working group and the necessary rule changes would be presented to the Committee in the autumn.  The Chair suggested that it would be helpful if one or more Committee members were available in the event that the MoJ wanted to ventilate issues or specific drafts before the Committee’s October meeting.  Amanda Stevens and Andrew Underwood agreed to assist.   
Usage of “will” and “must” CPR(14)46
17.
The Committee considered the Practice Direction presented and some additional wording provided by MoJ lawyers, and approved the complete text. 
Appeal to the High Court in extradition cases – note for the CPRC CPR(14)42 

18.
The Committee agreed the omission of PD52D paragraph 21.1 in consequence of amendments to the Extradition Act 2003.  
Preliminary report on diversion of cases from the regions to London CPR(14)48

19.
Mr Justice Sales introduced the item in Mr Justice Coulson’s absence.  He reported that the document had been prepared by Mr Justice Coulson but other subcommittee members had had the opportunity of seeing it.  The Committee favoured option (b) in the report.  Master Fontaine suggested that the subcommittee should consider Truscott v Truscott  [1997] EWCA Civ 2285 on the question of costs.  It was also suggested that the subcommittee might co-opt a costs judge to assist on that aspect of its work. 
Part 36 Reform CPR(14)39 and 40

20.
Ed Pepperall invited the Committee to give the subcommittee a steer on the particular issues identified in the paper, on some of which the subcommittee were unable to reach agreement.  He indicated that the subcommittee were also keen to consider any other Part 36 issues and asked that they be raised with him by email. 
Undue technicality – The Committee agreed that this should be addressed and that simplification of the rules should not remove the certainty of the Part 36 offer and its consequences.

Split Trials – The Committee discussed the merits of disclosing an offer at the end of the first part of a split trial.  It was agreed that there is no difficulty where the only offers made relate to the preliminary issues.  There was no clear view as to whether parties should be able to protect their costs position by making global offers (i.e. offers not limited to the preliminary issues).  It was agreed that any rule amendment which does not give effect to global offers would be a major change of practice and would probably require prior consultation.

Interim applications – The Committee supported the majority view that it would add complexity to apply Part 36 to interim applications. 

Counterclaiming defendants – The Committee agreed that it would be appropriate to make amendment to clarify how Part 36 applies to counterclaims. 

Cost Budgeting – The Committee expressed no clear view as to whether (1) Part 36 should be amended to provide a solution to the question of how it works in a case where rule 3.14 has bitten; or (2) such issue should be left to play out case by case.  Nevertheless the Committee would welcome a draft proposal for a rule amendment for further consideration.

Cynical claimant offers – The Committee agreed that a proposal should be brought forward to deal with the problem created by Huck v. Robson [2002] EWCA Civ 398.

Late acceptance of offers & the £75,000 cap – The Committee agreed that it was inappropriate to interfere with the balance struck following extensive consultation by Sir Rupert Jackson.  If these points were to be taken forward then further consultation would be required. 

Recast of Brussels I Regulation CPR(14)35
21. 
Following from the action point from June, Master Fontaine confirmed that in accordance with PD74A a register of Community Judgments would be commenced and maintained in the QBD.  The Committee considered and, subject to minor amendments, approved the redrafted rules.  It was agreed that no reference to the guidance should be included in the PD.  
Pre-Action Protocols CPR(14)41

22.
The Chair confirmed that the revised Guidance for Experts would be issued by the Master of the Rolls in due course, and that appropriate amendments to the Part 35 PD would be made to coincide with its publication.   
District Judge Burn updated the Committee on progress with the protocols. She reported that drafting of the main batch of the protocols was almost complete and thanked Andrew Currans for his work.  Some protocols had been sent to Government bodies to check the current position on, for example, application of universal credit/housing benefit, and expert guidance had been sought to assist with the housing protocols.
Pre-action Conduct Practice Direction – District Judge Burn reported that this was in a state of readiness for adoption or short consultation.

Debt Pre-Action Protocol –  Judge Burn reported that a number of premature unsolicited comments had been received in respect of the Debt Protocol, mainly from creditors, presumably in response to the earlier draft considered by the Committee in April.  These comments would be considered by the subcommittee but it would be prudent for a short consultation on the draft to take place over the summer.

Personal Injury Protocols – There had been some revisions to the PI Protocol and Clinical Negligence Protocol, the drafts of which would be the subject of consultation.  It was suggested that the wording of the stocktake paragraph in the PI Protocol could usefully be employed in the other protocols. 

Judicial Review – A separate working group involving judges, leading practitioners and the TSol, under the chairmanship of Mr Justice Sales had prepared a revised draft, and comments had been received from District Judge Burn.  Further input was awaited from the Home Office in relation to a standard form to be annexed.  The Committee considered that consultation on the revised draft would be appropriate, and this would take place once the draft was finalised by the working group.

Housing Protocols – The subcommittee were still awaiting comments from DWP on the revised draft.  The secretariat agreed to send a reminder to DWP, as work could not move forward until their comments had been considered.   Thereafter a consultation with interested parties would be appropriate. 

Construction Protocol – This protocol had not been considered by the subcommittee as a separate group under Mr Justice Coulson was working on it.  

Dilapidations Protocol – The subcommittee, conscious of the comments made by users at the Open Meeting about deficiencies in the protocol, would consider this later in their work programme.  In the meantime Judge Burn would contact the original drafters. 

23.
The Committee agreed that it would be preferable for a substantial number of revised Protocols to come out together as a group, at the same time as the revised Pre-action Conduct PD.   Following consultation the Committee would consider the drafts again in the autumn with a view to recommending publication in early 2015. 
Any other business
24.
Enforcement - Master Fontaine reported that Chancery Chambers had been omitted from the list of appropriate offices that might issue writs of execution and writs of control (CPR 83.9).  The Committee agreed to the correction and reinstatement of Chancery Chambers.

25.
Provision of papers – Committee members were asked to let the secretary know if for future meetings they were content to receive papers by electronic means only, which would assist in the reduction of printing costs.

The meeting closed at 15:45 pm.
Jane Wright

Secretary
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