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THE COURT: Welcome, everyone.

ALL COUNSEL: Good morning, Your
Honor.

THE COURT: Mr. Hanrahan, how are you,
Sir?

MR. HANRAHAN: Fine; thanks. Your
Honor, with me are Gary Traynor, Patrick Flavin, an
our most recent addition to the firm, Eric Juray.

THE COURT: Welcome.

MR. HANRAHAN: He finished his Supreme
Court clerkship. Given Your Honor's comments about
clerks, we were hoping to somewhat even the --

THE COURT: Oh, that's right. That's
good. Well, one Supreme Court clerk is worth two
Chancery clerks.

(Laughter)

MR. HANRAHAN: Thank you.

THE COURT: You skipped over
Mr. Zagar.

MR. HANRAHAN: No. | was going to
then get to the members of Mr. Zagar's firm, Eric
Zagar, Robin Winchester, and Matthew Goldstein.

THE COURT: Good to see you-all.

MR. HANRAHAN: Good morning, Your
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Honor, and thank you for hearing us.

In the language of corporate law,
there are terms describing transactions that have a
fairly precise meaning, such as "merger.” And then
there are other terms to describe transactions wher
the meaning is imprecise and may vary with the
context. "Business combination" is one of those
terms. Unlike for a merger, there are no required
terms or specified steps for a business combination
That is because a business combination can take man
forms and have varied elements.

A merger is generally considered a
business combination. A sale of substantially all
assets may be considered a business combination.
Other corporate actions or a set of collected actio
may be described as a business combination.

Now, because the phrase "business
combination” can mean different things, there is of
an attempt to define in a statute a certificate of
incorporation or a contract what the term "business
combination” means in that particular circumstance.

Over 25 years ago | spent time with
some very smart Delaware lawyers on the subcommitte

that drafted Section 203, talking about the paramet
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of the term "business combination.” Because of
concerns about how an interested stockholder might
to evade the restrictions of the statute, the
definition of prescribed business combinations in
Section 203 was very broad in most respects. Howev
in one respect the combination was deliberately
limited, because state takeover statutes had been
struck down as unconstitutional under federal law.
Section 203's definition of "business combination”
and, indeed, the statute as a whole, stayed away fr
regulating tender offers.

So there was a concerted effort to
define what was and what was not a business
combination in the context of the state takeover
statute that sought to limit what transactions an

interested stockholder could engage in.

And for many years, the term "business

combination” has been frequently defined in differe
ways, in certificates, in contracts. In contrast,
2008, when Activision and Vivendi chose to use the
term "business combination” in Section 9.1(b) of
Activision's certificate of incorporation, they mad
no attempt to define the term, though anyone famili

with corporate parlance would know the term has no
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meaning.

In the proxy statement sent to the
Activision stockholders, which included a vote on
Section 9.1(b) -- there was a vote on a whole bunch of
different elements. And it was one -- their
one-sentence description of that section gave no
explanation of any of the terms of Section 9.1(b). It
certainly did not indicate that the term "business
combination” would have some narrow meaning.

Under Delaware law, the consequences
of defendants' decision not to define "business
combination” in Section 9.1(b) is that the rule of
construction favoring stockholder voting rights
applies. Because the term "business combination” i S
ambiguous, it must be construed against the defenda nts
who created the ambiguity. The term must be
interpreted in a way that would give the stockholde rs
the broadest voting right. Thus, the standard, we
believe, should be whether there's any reasonable
interpretation of the term "business combination" a S
used in Section 9.1(b) that would read on the stock
purchase agreement this collection of steps that's in
a contract where Vivendi and Activision are both

parties.
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Given the broad meaning of the phrase
"business combination” and the language that surrou
that phrase in Section 9.1(b), we believe the
conclusion is inescapable that Section 9.1(b) reads
the stock purchase agreement.
THE COURT: | want to make sure at
some point in your argument -- whether you want to
it now or later is up to you -- you do walk me thro
the rules of construction, because | want to make s
| get it right, and | want to make sure what the ru
of construction really are after the Airgas appeal.
MR. HANRAHAN: Okay. | think, Your
Honor, the -- the rules of construction are that wh
there is -- and we go through the Jana case and the
other cases. And I'll try to summarize them. And
Your Honor has questions on particular parts --
THE COURT: Well, let me just tell
you -- let me tell you what I'm wondering about, an
then maybe you can shed light on it.
Is there a difference between a
default stockholder voting right that exists under
DGCL, such as the right to elect directors or a 251
voting right, and an incremental voting right. such

would be held by preferred stockholders or, here,
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majority-of-the-minority stockholders? Is there a
broad reading given to one and a narrow reading giv
to others? If -- whatever the answer to that is,
let's shift over to a second question.

You know, at the trial level, in the
Airgas bylaw case, the Chancellor applied the
principle of construction -- principles of
construction | think you endorse and that we
traditionally apply; but on appeal, you know, some
very excellent lawyers convinced the Supreme Court
to look to those and instead to think about extrins
evidence and not to apply any presumption at all.

So does that mean that the
presumptions are now out the window or are we still
do we still have any presumptions?

MR. HANRAHAN: 1| think we do, Your
Honor. And the -- | think the way the -- the
presumptions work -- and it's been refined -- is |
think the key element with a statute, you may have
legislative history, and that's fair to consider.
-- the concept underlying the rule of construction
favor of franchise rights is that the stockholders,
they're not there at the drafting. And so to the

extent there is an ambiguity, they're not in a
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position to be putting in extrinsic evidence. And
really have to look to what does it mean to the
stockholders. And I think that's particularly true
here, where the stockholders were given a vote on t
but they weren't told this is what it means. It no
only wasn't defined in the certificate itself; when
was explained to the stockholders, there was no
attempt whatsoever. And in that situation the
ambiguity has to go -- even in a -- a -- the contra
proferentem sense of Kaiser, has to go against the

defendants.

THE COURT: So | guess -- it sounds

like you would -- so in this case, as you pointed o
the disclosures were minimal and basically just
described -- paraphrased what was in the contract.
sounds like you would distinguish Airgas as a case
where there actually was a lot of extrinsic evidenc
while perhaps not related to the specific
relationship, there's a lot of stuff that you could
grab onto in the proxy statements and other things.
And so that perhaps is what got them out of the

presumptions there.

But now think with me -- so contra

proferentem is one approach. The other approach,
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though, is that these rights are supposed to be
narrowly construed, because if they're beyond what'
already in the DGCL, you're limiting corporate
flexibility. And so we want to construe them narro
so as to limit -- so as to avoid overlimiting
corporate flexibility. Obviously, contra proferent
points in one direction. The
don't-limit-corporate-flexibility points in the oth

direction. Which way do | go in this case --

MR. HANRAHAN: Well, Your Honor --

THE COURT: -- and why?

MR. HANRAHAN: -- 1 think you go in
the first direction, for -- for a number of reasons
First of all, narrowly construed. Well, yeah, but
when one side had an opportunity to define what
"business combination” meant. And that's a term th
they know has a broad meaning. So if they -- in th
situation, if you know you want a narrow
interpretation, then | think the burden has to be o
-- on the draftsmen to address that by defining it.
They could have defined it by reference to -- to
Section 203. They could have defined it more narro
the way, for example, the Emerald Partners, the

certificate provision there. They could have done
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that.

The second thing that | think is
important here, Your Honor, is what are the terms t
are around the phrase "business combination"? "any
"similar transaction,” and then "involving." And -
and Chancellor Strine in Martin Marietta does an
excellent job of distinguishing between "between" a

"involving." And now the defendants throw up bylaw

3.12.

And it's very interesting because that

talks about an agreement or transaction "between,"
whereas 9.1(b) doesn't use the word "between" and s
"involving." Why is that? It indicates it's a

broader provision. It indicates that it may encomp
transactions or actions where there's not an actual
agreement between Activision and Vivendi. But the
type of analysis that, in Home Shopping, where the
Court said "Well, in that context, 'involving' can'
refer to a tender offer because of a statutory
history" -- and that takes us back -- there, there
legislative history that the Court could look to fo

guidance.

The other thing is, Your Honor, there

isn't any extrinsic evidence that's -- that's here,
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far as we know. So what the Court is left with is
ambiguous term that the defendants put in this
provision. And then you look at it. You've got th
broad language around it. And then you have to say
"Well, what would a reasonable stockholder expect?"

You have a -- you know, what's the
purpose of Section 9.1(b)? It's to protect the
stockholders from significant things that may invol
Vivendi. And they use a particular phrase, "any
merger business combination or similar transaction”
involving Activision and Vivendi.

And so when you look and that and you
look at this transaction, it's got elements that ar
very similar to the elements of the 2008 business
combination. You're talking about $5.83 billion of
Activision's money going out the door to Vivend.i.
You're talking about the company borrowing
$4.5 billion of debt to pay Vivendi.

You've got -- then you've got this
other piece where Vivendi, in effect, buys off
management by saying "Well, we'll give you a piece

the action." We believe that a reasonable stockhol
would expect to get a full explanation of the

transaction and to get a vote under the language of
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Section 9.1(b).

THE COURT: | mean, what your friends

have been saying, perhaps not in exactly these word S,
is that "We have evidence that reasonable stockhold ers
don't think that because you're the only one clamor ing
for this."

MR. HANRAHAN: Well, Your Honor, of
course -- it maybe gets me ahead of myself; but, yo u
know -- of course, the transaction's announced, and
what do they talk about? They -- they only talk ab out
really one piece of it, and they're still not talki ng
about that in their brief or their expert affidavit
They don't want to say anything about this side dea I

with management. So it's portrayed in a particular

way.
And most people, you know -- okay.

Yeah, their expert, he says, "Oh, well, you know, t his

iIs what a news report said and this" -- that's wher e

most people get their information. And they try to

task us with "You guys didn't figure this out soon

enough.” Well, you had a transaction that's

announced. You start looking at the very complicat ed
agreements that you have here. And, frankly, it

doesn't look like a case where there's a basis for
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some expedited proceeding. Now, in order -- it's o
after you get past that level of analysis and -- an
eventually, as we do in cases -- and | don't know t
every stockholder or every law firm that represents
stockholders does this; but at some point we go bac
and we look -- we start looking at secondary docume
-- they're not directly related to the transaction

and you find the certificate of incorporation.

So the fact that the -- the
stockholder in California didn't raise it, | don't
know whether Robbins Arroyo ever got around to look
at the certificate of incorporation.

THE COURT: | hear you on that. |
think what -- what | would -- and that's why | said
they're not saying it in so many words.

| think the premise of your argument,
though, was that the folks who voted for this
certificate provision in 2008 believed reasonably w
one saw this provision that one would get a future
vote on something like this. | know we've got shor
holding periods and high turnover, but some of thos
folks ought to still be around. They -- you know,
those are the folks who would have said when this

happened, "Hey, we remember back in 2008 you weren
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supposed to do this type of thing." That's basical
your pitch. "Where are those guys? You know, why
aren't you able to point to Seeking Alpha" or some
one of these other sites where investors go to chat
about these things where there are angry people who
are saying "We reasonably understood and we voted f
this deal in 2008 that they wouldn't be able to pul
stunt like this."

MR. HANRAHAN: Well, Your Honor, maybe
they would be saying that if they got a proxy
statement that explained, for example, why this
private sale is being done and what the effect is.
They haven't done that.

So, you know, I think you're saying
"Well, oh, well, why hasn't somebody, with partial
information, gone through these very complex docume
and then gone and analyzed a 13-page certificate of
incorporation?" You know, | -- | do those sort of
things because | guess | like it for some strange
reason, but generally people aren't going to do tha
But | think that's basically the -- the purpose tha
lawyers like myself ought to serve, is that somebod
does go look. And they can say | didn't look fast

enough or whatever, but | did find it. And we don'
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know what stockholders would say if they were
presented with all the facts. And they haven't bee
It's been -- it's been portrayed in a particular

light, deliberately downplaying, indeed barely
mentioning this -- this management piece, and not
talking at all about what the effect of that may be
the stockholders going forward. And there certainl
is no discussion of Section 9.1(b).

So to say well, somebody -- somehow --
| don't understand how stockholders are held to som
you know, impossible standard where they're suppose
to know everything about every company they have an
investment in.

The defendants end up -- their primary
argument is really that Section 9.1(b) is clear and
unambiguous on its face. And that's a tough argume
especially because you've got the rule about
interpreting provisions in favor of the franchise a
you've got the language surrounding the term "busin
combination."”

So what do they -- they cite some
on-line dictionaries, some non-Delaware cases about
combination of storage tanks and they say, "Oh, tha

means" -- "that shows that 'business combination' ¢
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only mean a combination of the companies or their
assets.” Well, that's difficult to square with the

the use of the term "business combination" in the
corporate world, the broad definitions of "business
combination" in Section 203, and cases like Martin
Marietta that have said you really can't say that
"business combination” has a single, clear meaning.
And that's particularly true in light of the broad
language surrounding it in Section 9.1(b).

Now, they -- also, when you look at
it, the stock purchase agreement, in fact, does
involve a combination of assets: the stock of a
Vivendi subsidiary and the underlying assets of tha
subsidiary, which are -- include both Activision
shares and $676 million of net operating loss
carryforwards that they just kind of sluff over
repeatedly, and those are going to be combined with
Activision's assets. Activision will transfer
$5.83 billion of cash, an asset of -- of Activision
to Vivendi.

The combined business originally
established in 2008 continues, with a somewhat
different asset mix, a somewhat different

capitalization, somewhat revised stock ownership, a

18
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you've added a third party to the business -- a thi rd
partner to the business combination, ASAC. You hav e
an amended investment agreement. You're amending t he
one that you entered into in 2008. You got the sam e
unusual certificate and bylaw provisions. Well, Yo ur
Honor, that looks, sounds, and walks like a busines S

combination.

On the other hand, the stock purchase
agreement does not look, sound, or walk like a
divorce. | have had the misfortune to have
experienced divorce. This is not a divorce. For
starters, Vivendi is not taking back Vivendi Games.
It's premarital property. It is, instead, selling
another subsidiary to Activision, whose assets incl ude
net operating losses attributable to Vivendi Games.

Now, I've never heard of that in a
divorce. Vivendi will still own Activision stock. It
will still have an investor agreement with Activisi on,
and Activision will still have the certificate and
bylaw provisions from 2008, many of which specifica Iy
refer to Vivendi. And ASAC will join as a third
participant in the combination.

So it is not a divorce. | guess in

Vivendi's native tongue, you would call it a menage a
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trois. It's now a three-party combination.

Your Honor, there are -- we've covered
a lot of ground on business combination. And
obviously there are many things in our brief. Are
there particular questions Your Honor has that | ca n
address regarding the colorable claim aspect of -- of
the -- the argument?

THE COURT: No. Why don't you keep
going.

MR. HANRAHAN: Let me hit just a few
other points on -- on that. Your Honor, the -- we' ve
talked about -- in our brief about
Section 203(c)(3)(ii). And we think that -- that
plainly reads on here. That's an example of the ty pe
of provision you would put in when you want to prot ect
against actions by a controlling stockholder.

Now, the defendants cite Home

Shopping, and that goes back to the point | made

earlier about tender offers. And what Home Shoppin g
was -- dealt with was a tender offer, a hostile ten der
offer. And the question was under 203(c)(4), was t hat
involving Home Shopping. And the Court concluded n o]
because of the unique history of Section 203, becau se

of the legislative history that said "No; we were
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deliberately carving out tender offers.”

But what we have here is not a tender
offer, first of all. Second of all, we have an
agreement to which Activision is a party. And thir
as we've explained, the stock purchase that's invol
is buying the stock of a Vivendi subsidiary. It's
equivalent of doing it by a merger. And it is not
simply a unilateral tender offer. It's a transacti
that involves both companies, plainly. They even h
a lengthy contract to that effect.

Let me turn to irreparable harm.
There really doesn't seem to be much dispute that
deprivation of a voting right is irreparable harm.
Once the stock purchase agreement is closed, the
stockholders cannot get the lost opportunity back.
Quantifying damages from a lost vote will not be ea
The defendants have certainly not offered any theor
as to how it would be done.

THE COURT: No, none of them are
willing to step up to pay any judgment, either. Th
want to contest jurisdiction. They want to feel fr
to -- you know, | was hoping for some help on that
point, and | certainly didn't get it.

MR. HANRAHAN: You certainly didn't

21
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get it from Vivendi, Your Honor, who says "No, it
can't be unwound. We'll fight personal jurisdictio
and we'll otherwise seek to avoid providing any
relief.”
THE COURT: "Even though we agreed to
jurisdiction in the transaction agreements, we're n
subject to jurisdiction here for this suit.” It
wasn't -- it wasn't a very helpful position to take
terms of solving a problem | asked for assistance o
but such is the tactical decisions that people make
MR. HANRAHAN: Well, and | think Your
Honor can expect that you'll get more of that. |
mean, that is -- you know, they say, "Well, the sto
will be with ASAC and Activision for a meaningful
period." But you can't get the cash back, so you
can't undo it. We're not sure -- you know, ASAC is
Cayman Islands entity. Good luck chasing them down
And then you'll have the usual things: the director
say "102(b)(7)," "141(e)." ASAC will say "We're no
party to the certificate; it's a contract claim.”
they -- as Your Honor points out, none of them have
stepped forward and committed to any relief that wi
be available if an injunction is not entered.

Now, they do -- let me turn to balance
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of harms. They talk about the possible loss of the
transaction. This is not a third-party merger wher
an independent bidder with no current stake in the
company might walk away. Activision is not being
acquired. The stockholders are not losing an
opportunity to cash out. It is Vivendi who is tryi
to get cash.

Now, where is Vivendi going to go? It
could not find a third-party buyer. Vivendi can't
walk away from Activision. It's already there.

THE COURT: Couldn't they go back to
this dividend alternative?

MR. HANRAHAN: They might or might
not. And one could debate whether a dividend that’
paid to everybody is better than leveraging up the
company with $4.5 billion and paying 5.83 billion
to -- to Vivendi, but that's -- that's not today's
debate.

The point, though, otherwise --

THE COURT: What if it got repriced?
What if Vivendi were to come back and say, "Look, w
originally sold at 10 percent discount, but now we'
seen how positive the reaction is to this deal,

there's no way we're giving that you"? Wouldn't th
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be harm or wouldn't that be harm that | would have
take into account in the balancing?

MR. HANRAHAN: Well, if Your Honor
wants to speculate, | guess Your Honor would also h
to then balance that off with what about if the --
an injunction entered and the transaction got
improved? What about if -- if we suddenly weren't
given 25 percent of the company to management at a
discount? So there's -- you know, | think that wor
both ways, and | don't think the Court -- the Court
IS -- is -- is not -- you may be too young for this
It's not Jean Dixon in terms of seeing the future.

But the point is, Vivendi is not going
to walk away from Activision. If Vivendi terminate
the stock purchase agreement, it's stuck. It does
receive $8 billion in cash and it still has
$18 billion in debt.

They also talk about the loss of
financing. But the defendants' expert admits that
bonds do not have to be repaid until December 18,
2013, if the transaction isn't closed. That's enou
time to have a vote. | was also surprised to see t
their expert says the bank financing hasn't been

finalized yet. So they're speculating about losing
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financing that they don't even have yet. In any
event, the financing commitment continues until at
least October 18, 2013. There's nothing in the rec
on the status of ASAC's financing, whether they hav
it or don't have it. And all you really have is
speculation. And you look at the language of the
affidavit, "Well, this could happen if this happens
So all they're doing is speculating and trying to
essentially threaten the Court into denying injunct
relief because we might do something or something

might happen that -- that might be bad.

The potential market profit. This is

not a third-party merger where stockholders may los
one-time opportunity to sell their shares at a
premium. The -- and they try to act as if because
market price went up on a particular day, that that
an immediate profit to stockholders. Well, unless
sold on that day, it's not. The stock can go down
tomorrow for a lot of reasons. It's not even clear
they have to admit that "Oh, by the way, in the sam
press release where we announced this transaction,
also announced strong second-quarter results. We

also raised our guidance for the year," independent

the transaction.
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So there are a lot of things going on.
And to try to say "Oh, this profited the
stockholders" -- now, they're sort of caught with
that, because if they say it profited the
stockholders, yeah, that it's going to be more prof it
for the 25 percent piece that they're giving to
management. And they don't -- they don't even have
those shares yet. That's where there's going to be an
immediate profit. When they get shares with a mark et
value that's substantially above the 13.60, they're
going to pay for them. There's where you're really in
the money.
Your Honor, | think I -- | have
already somewhat addressed the -- the laches issue.
Is there anything Your Honor would care to hear
further on that?
THE COURT: No. Thank you very much.
MR. HANRAHAN: Thank you, Your Honor.
THE COURT: Mr. Welch, how are you,
Sir?
MR. WELCH: Good morning, Your Honor.
Thanks for hearing us this morning. We appreciate it.
THE COURT: Sure.

MR. WELCH: Your Honor, in -- in 2008
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Vivendi and Activision combined their interests, an
they called it a business combination. And they di
it with something called a business combination
agreement. Now, Vivendi contributed about -- a lit
bit more than $8 billion in gaming assets, a
substantial amount of cash. They bought control of
Activision. Ultimately their percentage interest g

to about 61 percent of Activision stock. They boug
the stock and they put the companies together. Tha

what they did.

Now, when that happened, there were

also some amendments, also some amendments to the
bylaws and the certificate of incorporation.
Activision's bylaws, for example, in
Section 3.12(a)(3) apply to all related-party
transactions and require independent director appro
for that. Specifically, it applied to any transact
or agreement between Activision and Vivendi, includ
a merger, business combination, or similar
transaction. But certainly not limited to that.

Now, the charter, Your Honor, was
different. Article I1X, Section 9.1(b) did not appl
to any transaction or agreement. It just didn't.

Instead, it was limited to "any merger, business
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combination or similar transaction.” And that
required minority stockholder approval. The charte r
did not include all other types of agreements and
arrangements and related-party transactions. It
just didn't.
What does that tell us? Well, it

tells us that the parties, in drafting these

instruments, knew how to draft a broad bylaw, on th e
one hand, and a narrow certificate of incorporation on
the other. And that's the context here. That's wh at

we're dealing with.
Now, plaintiff says in his TRO brief
that the basis of the TRO is the failure to get
stockholder approval for the SPA, the stock purchas e
agreement. And he says that there's a rule of
construction in favor of the stockholder franchise
rights, and he cites Airgas for that, understandabl y
So.
Your Honor, no rule of construction
says that we're supposed to do things that don't ma ke
sense. That's not part of Delaware jurisprudence.
Common sense and plain meaning are part of the
construction obligations that this Court will apply in

construing a certificate of incorporation. Airgas,
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which was cited by plaintiffs, says that the Court
should give effect to the intent of the parties bas
upon the language of the certificate and the
certificate -- and the circumstances surrounding th
adoption. Your Honor, here, like the bylaws, broad
bylaws, narrow charter. Common sense still applies
In fact, the Supreme Court in Airgas, which Your Ho
inquired about specifically, made reference to comm
accepted meaning. Common sense is not out of the
game. Common sense still applies.

Now, what's in issue here is the stock
purchase agreement. So what's happening with the S
What's going on with that? Well, Activision is buy
back its own stock from Vivendi. Vivendi is giving
control. This puts control back in the hands of th
public. Activision will repurchase about 429 milli
shares for 13.60. It happens to be a deep discount
We can talk about that a little bit later.

So compare and contrast. In 2008
there was a business combination with a business
combination in agreement -- a business combination
agreement, and businesses were combined. In 2013,
Your Honor, it's just the opposite. The combinatio

coming apart, no doubt about it. Vivendi sells dow
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from 61 percent to 12 percent. Other folks get
involved. The public, on the other hand, jumps to
63 percent. It's a change in control. It's a chan
in control in favor of the public.

Now, the plaintiff here says the SPA,
the stock purchase agreement, is a business
combination or similar transaction. Now, | get tha
he didn't like the dictionary definitions; but if o
IS going to look at plain meaning and common sense,
which is what the Supreme Court told us to do in
Airgas, maybe, just maybe a good place to start is
is the dictionary. The Cambridge Dictionary says
business combination is where two companies come
together. That's what it says. Now, Oxford says
something similar.

All right. Now, he points out that
the phrase in the charter that we're talking about

starts off with the word "any," "any business
combination.” | think, Your Honor, we cited in our
opening brief the Carolina Power & Light case. And
says "any" refers to the kind of combination, which
must, by definition, unite, combine two things. Th

"any" doesn't affect the meaning of "combination."

doesn't add anything to the party. The question is
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this a business combination.

The problem is this: In 2008, in the
business combination agreement, Activision and Vive ndi
were combined. In 2013, the stock purchase agreeme nt
is pulling them apart. No doubt about it. And the
word "any" doesn't change that.

Now, with respect, plaintiff is really
stretching things way beyond the bounds of
reasonableness to argue that the SPA, stock purchas e
agreement, is similar to a merger or business
combination. Now, some people might say day is
similar to night, north is similar to south, buying IS
similar to selling, and, as we heard, marriage is
similar to divorce. You got two people. It's a
highly emotional situation, but it isn't common sen se.
It doesn't come close. These are not similar
situations. They are opposites. And what I'm sayi ng
IS true here.

In 2008 there was a business
combination with a business combination agreement, and
businesses got combined. No doubt about it. 2013 we
have a stock purchase agreement. Activision and
Vivendi are splitting apart. In 2008, Vivendi boug ht

Activision. In 2013, Vivendi is selling Activision
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They're opposites. They're not similar, and it jus t
isn't common sense. There's just no way around tha t.
Now, it seems to me the certificate of
incorporation could have said a vote is required
for -- for any merger, business combination; or if
you're doing the opposite of a business combination :
we can have a vote for that, too. Could have said
that, but it didn't. It's not common sense.
And as Your Honor pointed out, it's
worth noting just for purposes of the record, that
this is the only plaintiff that's saying it and oth er
plaintiffs involved in related litigation are not.
And the reason is it's not. What's going on here i S
not a business combination. There was no merger.
There was no business combination. There was nothi ng
similar that happened here. And, in fact, the
opposite's occurring here what happened -- to what
happened in 2013.

The charter provision doesn't apply.

The accounting treatment, as -- as illustrated by t he
correspondence responding to Your Honor's letter, i S
totally consistent with that with respect to all th e

parties involved. The TRO ought to be denied.

There are a number of related

CHANCERY COURT REPORTERS




© o0 N o o A~ O w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

arguments, and I'm -- | want to be cautious about
getting into them, Your Honor, just because | -- |
don't want to take unnecessary time. Martin Mariet
IS an interesting case. Business combination, the
Court said, is context specific. You got to look a
it. And as the Court said in Airgas, we got to use
our heads in applying common sense.

The plaintiff says Activision's buying
the Vivendi-created shell, New -- New Vivendi
Holdings, or Amber, as | guess it's sometimes calle
Well, the SPA, the stock purchase agreement,
specifically reps that Vivendi hasn't conducted any
activities. Now, is it going to do some things
necessary to bring about the stock purchase? Well,
course, it is, no doubt about that; but it's the
vehicle to sell the stock. That's what it is. The
fact they're shuffling some things around to make t
happen doesn't change the fundamental nature of thi
transaction, that this is a stock purchase agreemen
stock is being sold, unlike what happened in 2008.

THE COURT: How do you deal with the
idea that for Delaware law purposes, being a holdin
company is a business?

MR. WELCH: Well, Your Honor, | would
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look at what the Supreme Court told us to do -- and
specifically Your Honor's referencing the fact that
the holding company of the stock will be acquired
by -- by Activision; is that the issue?

THE COURT: No. | was just thinking,
we have this line of cases -- the one | think of mo
often is Chandler's decision in Seneca where people
come in and say, "Hey, dissolve this company. It's
not engaging in any business. It's just a holding
company.” The answer inevitably is "No. A holding
company is a fine business.”

What do | do with that?

MR. WELCH: | think what you do with
it, Your Honor, is to apply what -- what | think th
Supreme Court told us to do in a situation like thi
and say -- and apply common sense and say to yourse
we had a broad bylaw, totally different than what w
have here. That's the context that we're supposed
look at under the Airgas opinion.

Look at what happened simultaneously.
They knew how to draft a real broad bylaw. They kn
how to draft a narrowly focused certificate of
incorporation. | think what we have to say to

ourself -- let's use dictionary terms again.
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Business, it involves buying or selling something.

Let's be realistic about it. Let's use common sens e.
Respectfully, Your Honor, this is -- this is a vehi cle
that's used to achieve what? It's used to achieve the

-- the acquisition of stock. It's a stock purchase ,
Your Honor, and that's what it is fundamentally, an d
that can't be ignored.

THE COURT: It's also achieving the
acquisition of NOLs.

MR. WELCH: It is, sure, sure.

THE COURT: And NOLs have to relate to
a trade or business. You just can't freely trade o r
sell NOLs.

MR. WELCH: Well, Your Honor, | say to
myself a NOL, is that a business? Common sense,
applying what would one think about an NOL, is an N oL
a business? Of course not. Maybe it's an asset.
It's a tax deduction. It's a tax deduction that fi ts
with the fundamental transaction that's occurring
here, a stock purchase agreement, the opposite of w hat
happened in 2008.

So | think you look at the NOLs. They
just don't add anything, not anything to the party

here. They're a tax reduction. Nobody is running a
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business with that tax deduction. It's just -- it'
just a -- it's a potential asset. Is everyone --
would people say that the sale of every asset,
individual asset is a sale of a business? | don't
think so.
THE COURT: No. Again, my problem
with that is you can't just freely sell NOLs.
MR. WELCH: Apologies, Your Honor. |
couldn't hear you.
THE COURT: You can't just freely sell
NOLs. Like, I've got NOLs. | can't just say "Here
Mr. Welch, you take them, you use them."
MR. WELCH: Perhaps not, Your Honor.
Understood. However, it doesn't change the
fundamental nature of what's going on here. In 200
there was a combination. In 2013 the whole thing i
coming apart. It's not a business combination. It
certainly not a merger, and it isn't something simi
based on any application or the concepts of common
sense that the Supreme Court tells us to apply in -
in --
THE COURT: So while we're on this,
there's one thing | wanted your help on.

MR. WELCH: Yes, sir.

36
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THE COURT: | understand my job to be
that -- to try to apply these agreements, reading t
as a whole. So one of the things | did was try to
read this thing. In both the amended and restated
investor agreement and in the stockholders' agreeme
there are standstill provisions. Both of the
standstill provisions use the word "business
combination or similar transaction.”

So | don't know if you have it handy,
the form of amended and restated investor agreement
page 8, Section 3.3. The Vivendi parties agree not

to, among other things, "... enter into or agree,
offer, propose or seek ... to enter into, or otherw
be involved in or part of, any acquisition
transaction, merger or other business combination o
similar transaction” -- so very similar transaction
“relating to all or part of the Company or any of i
subsidiaries ...."

| mean, it seemed to me like that
would prevent Vivendi from making an offer to buy b
Amber. Do you agree with that?

MR. WELCH: Your Honor, respectfully,

| guess a couple of things. No. 1, that's never be

raised in the litigation --
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THE COURT: Well, it's been raised --

MR. WELCH: -- not that it shouldn't
be.

THE COURT: --in the contract that
it's been raised.

MR. WELCH: Your Honor is raising
that. | understand that. That issue itself has no t
been raised. | haven't thought about it, but to tr y
to commit to that at this point would require some
thought that I'm not sure the circumstances at the
moment allow me to --

THE COURT: That's fine. | don't
want -- | don't want to put you on the spot. Again ,
you know --

MR. WELCH: That's fine.

THE COURT: -- but | read these
agreements looking for places where the term "busin ess
combination" was used.

MR. WELCH: Understood.

THE COURT: And what | came upon was

places where both "business combination” is used in a
manner that seems to encompass not just "merger"” bu t
also "acquisition transaction,” which is obviously not

a word in our transaction, "acquisition transaction ,
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merger or other business combination,” suggesting t
"business combination” is broad enough to include a
acquisition, and it includes an acquisition of any

the company's subsidiaries, again, which made me th
that if Vivendi wanted to turn around and unwrap th
and say "We'd like to buy back Amber,"” that that wo
be viewed under this standstill as a business
combination that Vivendi couldn't do. And it seeme
to me that if buying back Amber was a business
combination, then buying Amber was a business
combination. But | didn't -- | mean, that was just

reading this.

MR. WELCH: Your Honor, understood.

If --if | can react. | -- 1 guess | would say it
sounds like that language might restrict activities
that didn't happen here because it's different
language.
THE COURT: It is different language.
MR. WELCH: It's different language,
and -- and it doesn't provide insight into the
language we're discussing here in this --
THE COURT: Well, it provides some
insight. | mean, it's "business combination or

similar transaction,” and it's "other business
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combination or similar transaction,” which infers t hat
the same parties that were drafting this agreement --
because these are all drafted at the same time. Wh at
| just read to you is from exhibits to the stock
purchase agreement.

MR. WELCH: Yes, sir.

THE COURT: So the same lawyers who

are getting down and drafting these agreements and

using the term "business combination,” thinking abo ut
that concept, are using it at the same time in thes e
exhibits and they're using it to say "other busines S
combination,” which implies a more expansive group of

transactions. And then when they list the types of
things that would fall within "business combination ,
they include these types of things that, again, see m
to me to encompass the type of deal that we're talk ing
about here. But | agree with you that it's not
exactly the same language.
MR. WELCH: Your Honor, a couple of
quick thoughts. No. 1, it is different language.
No. 2, different words? How many times have we all
been through this? Different words, different
meanings. So | think it's interesting. Is it

dispositive or decisive here? Respectfully, | woul d
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say certainly not.

Not only that, the Airgas opinion
tells us not only are we supposed to use common sen
we're supposed to look at the surrounding
circumstances. Your Honor, we don't know what the
surrounding circumstances were with respect to that
piece of language. There could have been a lot of
explanations for why they used different terms at
different times. And so it would be a mistake for

THE COURT: Well, it's the same
circumstances, isn't it?

MR. WELCH: Well, but it's applying
two different events, Your Honor.

THE COURT: But these exhibits to the
agreement are conditioned upon being signed -- a
closing condition is that you-all have to sign thes
up. So the same supersmart people who were thinkin
about what "business combination” meant, like, used
under the exact same circumstances. This is all on
deal.

MR. WELCH: Well, it's all one deal,
but it -- it uses different words and | think appli

it in a somewhat different context, which is Vivend
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buying back Amber. And | don't know, Your Honor,
what --
THE COURT: Well, | was just
speculating about buying back Amber because it's a --
it's a standstill on Vivendi. | mean, there's a
similar one for ASAC, such that ASAC, at least as |
read this, couldn't suddenly propose to buy Amber.

MR. WELCH: Your Honor, | think the

focus probably derives from those two footnotes we put
in the front end of our brief where we point out th at
there are a number of standstills and restrictions on

transfer here. That was intended to be responsive
to -- to Your Honor's question that you asked at th e
scheduling hearing. So I -- that's the reason thos e
are in there. They do provide some restrictive
conduct -- | mean, restrictions on the -- on the
conduct of the parties and | thought would be
responsive to the inquiry that Your Honor made.
THE COURT: No, no. I'm not -- I'm

not saying you're not responsive. |I'm saying it's

helpful.

MR. WELCH: Yes, sir.

THE COURT: | mean, this is -- this is
just -- 1 will tell you, as | was reading these
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transaction documents, this is an issue that |
wrestled with, because I'm going through here and |
looking for times when the term "business combinati
is used. I'm looking into insight as to whether th
parties viewed this as a business combination.
So when | came across this, | said,
"Oh, this is actually very helpful. Same set of
transaction documents, same lawyers involved."
So this is good insight for me and
| -- again, | wanted to get your read on it because
might be misreading it. | mean, you're closer to t
than | am.
MR. WELCH: That's true.
THE COURT: You know, that's why | was
asking the questions. I'm not trying to criticize
your response or anything.
MR. WELCH: Thank you, Your Honor.
THE COURT: It's very helpful.
MR. WELCH: | think it's different
words, and it would apply at a different time and
under different circumstances. After this thing is
signed up, then one would, | suppose, look to that
depending upon what Vivendi wants to do or what

Vivendi doesn't want to do. And | think we have to
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look at those surrounding circumstances and call th at
shot at that time based upon that evidence and that
record. And respectfully, Your Honor, | don't thin k
there's anything in the record on that at this poin t
in terms of what was intended or what --

THE COURT: Yeabh, it's probably not in
the record on anything. It's basically being
presented as a pure contract case.

MR. WELCH: Well, Your Honor, | do

think there's something in the record with respect to
the charter provision. We know that it was adopted at
the same time as the bylaw and is extremely broad. It
applied to any agreement or any transaction, wherea S

the charter provision, although it started with the
word "any," which we know doesn't limit the word "a ny"
or "business combination," it, nevertheless, was
different words, different words and far more narro w.
And | think that's a context that is deserving of a
huge amount of attention from the Court.
THE COURT: | agree with that.
Absolutely.
MR. WELCH: Thank you, Your Honor.

Your Honor, 203 has come up in this.

| don't really want to devote too much time with it
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| mean, Mr. Hanrahan points out in his reply brief
that it does -- there is no 203 claim and 203 is no
applicable here. So | -- 1 don't want to spend too
much time on it.

| would note that it is an
antitakeover statute. If one looks at treatises li
Smith and Furlow, it's not designed to end or
eliminate control. Martin Marietta said that --

THE COURT: It's sad that both Smith
and Furlow are not practicing anymore, isn't it?

MR. WELCH: Pardon me?

THE COURT: It's sad that neither

Smith nor Furlow are still practicing. | miss thos

guys.
MR. WELCH: Well, maybe we can bring
them back.
THE COURT: Bring them back. We
should.

MR. WELCH: It's a great idea.

THE COURT: | mean, when | was looking
through it, like, there's so many lions of the
Delaware Bar in those -- in those commentaries who
aren't ... | mean, you're hanging on, Mr. Welch, an

appreciate that.
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(Laughter)

THE COURT: You know, Goldman -- we've

got Goldman commenting on the takeover statute. We ve
got, you know, Balotti commenting on the takeover
statute, all these people that we love, and you and
Mr. Hanrahan. It makes me a little emotional.
(Laughter)
MR. WELCH: Your Honor, to quote one
of my favorite movies, "I'm too cute to die."
THE COURT: Touche.
MR. WELCH: Who said it? Richard --
THE COURT: No; touche, | said.
MR. WELCH: Richard Dreyfuss in the
pilot's movie Always, it's called.
THE COURT: There you go.
MR. WELCH: | was -- I'm a pilot and
I've had a few near misses. So I've always thought
about that.
Anyway, turning to Martin Marietta, |
mean, the Court refuses to adopt the 203 definition
and says it's not sensible outside the antitakeover
context. Ryan McLeod, before this argument, came u p
to me and said, "You know, the introductory languag e
says 'as applied here only." Those definitions are in
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203, but they're not intended to apply outside of

that.

In Grand Metro v Pillsbury, a similar
type of analysis. You had a charter provision whic h
used the words "business combination,” and the Cour t

said there's no violation charged to 203 and no
purpose in chasing it. It just doesn't apply here,
and there's also other cases we've cited as well.
Obviously, the parties could have incorporated the 203
definition but didn't. Plaintiffs' reply, | think,
fundamentally admits that. And in Section 3.12(a)( iv)
of the bylaws, they focused on 203. So the notion
that somehow it was missed doesn't make sense.
And | do think that Craig Smith and
Clark Furlow's book on 203, which references the
ability to engage in a repurchase, fundamentally
greenmail in that case, which -- that's a repurchas e,
as not being restricted by 203 is powerful. And I
don't think that Frank Balotti's treatise contradic ts
that. | think he was talking about something
different, Your Honor. With that, I'll leave that
alone.
| would like to take a minute and talk

about the balancing of the equities. We continue t 0
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believe -- and | won't emphasize this too much in
light of Your Honor's direction. We continue to
believe that plaintiffs did wait until the last
minute, and there may be good reasons for that. We
don't know really what they were. It was announced
July the 25th. The complaint wasn't filed until
September 11, something like seven weeks

THE COURT: Yeah. Actually, I'm happy
to have you address it today. What | didn't want w
a bunch of briefing on laches because I'd already r
a bunch of letters on laches.

MR. WELCH: Yes, sir

THE COURT: And | thought you guys did
a great job covering laches, but don't hesitate to
make the points that you feel need to be made.

MR. WELCH: Well, | think we are, of
course, talking about two of the finest plaintiff
firms in the business, no doubt about that. And in
sense are we -- would ever suggest anything to the
contrary with respect to that. But I think there's
powerful case to be made that others did move quick
others did seek 220, utilized 220 to obtain documen
and -- and for some reason, again, that didn't happ

here.
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Now, for purpose -- purposes of
balancing of the equities, I'd like to focus just f
a minute on the Dages affidavit. We talk about it
our brief, but the Dages affidavit, from my
perspective, Your Honor, it's very helpful. He say
that the SPA is beneficial to Activision and its
shareholders, no doubt about it. Analyst
commentaries, overwhelming powerful in favor. The
market price increase that took place after the dea
was announced was very significant, providing an
immediate value to the shareholders of something li
a billion dollars. The long-term benefits are
overwhelming in the sense that it's likely to be
accretive to earnings. It will eliminate a
controlling stockholder, put control back in the ha
of the public. He speaks of those issues in

paragraphs 17 and 18 of his affidavit.

He points out that there's about a

billion-dollar benefit with respect to the shares n
owned by Vivendi. And, of course, plaintiff's coun
acknowledge in response to Your Honor's question at
the scheduling hearing that a deal below market pri
can be very favorable. No doubt about that. In

addition to that, there's about a billion --
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1.36 billion of benefit with respect to the shares
be sold by Vivendi with respect to, again, the
increase in the stock price there in light of the -
the stock purchase agreement 13.60 a share price.

So are there benefits to this
transaction that are ascertainable, obvious, clear,
and powerful? Yes. Are there also significant ris
that we can face as a result of a temporary
restraining order? Kevin Dages' affidavit is very
clear on that as well.

One risk is loss of financing, he
discusses at paragraph 19. He points out that the
bank financing is not yet finalized. That's $2 1/2
billion. Now, we're getting close, obviously, and
expectation would be we would close tomorrow. But
was not finalized as of the time of the signing of
affidavit. Financings of this size, in the $2 1/2
billion range, in this market are extremely rare.
pointed out that there were only a couple he was ab
to identify. And an increase of 0.5 percent in
interest -- in an interest payment could yield a hi
to the cost of the loans of $87 1/2 million over th

life of the loan term.

So is there a risk to the financing?
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| wouldn't say -- | wouldn't make definitive
statements. That involves other things that other
people might do. To ignore the risk here that
something could go wrong as a result of a TRO, | th ink
would be an enormous mistake and would be a real
detriment to the stockholders.
Now, loss to the stockholders directly
to the share price, plaintiffs counsel denigrates
that. Stocks go up, stocks go down. They went up
here. They went up when the deal was announced.
There was an extraordinary jump along with enormous
commentary in favor of this transaction. The stock
price went up. | can't imagine if a TRO were enter ed
that we wouldn't see a major dive of some sort. I’ m
not going to predict that, but that's a -- that's a
mistake, too. That's guessing what other people ar e
going to do; but, on the other hand, to ignore it f or
purposes of the risk faced by Activision, faced by
Vivendi and by the other players in this transactio n,
| think is a huge mistake. We can't do that.
Now, another risk to Activision is if
Vivendi terminates the deal, if it's not closed by
October the 15th. Now, | would hope they wouldn't,

and maybe there are arguments that would apply that
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would suggest that they couldn't; but the terminati on
section says what it says. And, of course, market
commentators have predicted that a fallback positio n
on the part of Vivendi might well be some kind of a
stock dividend. They've got a good number of
directors on the board and bleeding cash out of the
company, and it would not necessarily all go to a
transaction that's as valuable and as significant a nd
powerful as this one.

So from the standpoint of risks, it's
easy to throw rocks and bricks and act like nothing Is
going to go wrong here. You know, as -- as another
famous guy says, if he thinks -- "If you think noth ing
bad is going to happen, just keep on living." | qu ote
Buddy Guy for that one, Your Honor, because in a
situation like this where there is so much at stake ,

so much time and effort has been put into a

transaction and so many things could go wrong. If the
wrong order is entered, it's something that just ca n't
be ignored.

Risks. We got risks to the stock
market. We got risk to the debt financing. We got
risk to the contractual relationships between the

parties. All contributed by plaintiff's delay. We
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wasted seven weeks that could have been used.
Now, irreparable harm. Well, there's
no -- there's no colorable claim here, we don't
believe, Your Honor. If one uses the common sense
that the Supreme Court told us to use in Airgas and
looks at what the -- what the companies did when th ey
split off in terms of their bylaws and in terms of
their charter, there is no colorable claim here. |
would assert maybe there's irreparable harm. Maybe

there's irreparable harm in the sense that if a TRO

were entered, it would really be difficult to quant ify
the harm that could be caused to the stockholders o f
the company if the market falls, if the financing g oes
away, if the contracts come unraveled. But there's no
irreparable harm beyond that. There's harm if -- i f
the wrong thing happens here, Your Honor, but not i f

the transaction is allowed to close.
The final point | would make is with
respect to the bond. With a billion dollars in a
market run-up alone -- and Mr. Dages, you know,
testifies to it in his affidavit -- if something we re
to happen to that, you know, our Court has told us
that we're supposed to protect against it with a TR 0.

We're -- we're supposed to do something with the bo nd
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that would enable that to be dealt with in a way
that's fair and equitable to everybody. Again, we
pointed out a whole series of risks that would occu
here that could be problematical. And I think if
there's going to be a bond, it ought to be a really
big one.

Now, plaintiff says, "Never going to
be a problem. No issues here. The risks won't
materialize." Respectfully, that's a big bet. And
you think things -- bad things don't happen in the
event that -- that things develop in the wrong way
and | think a TRO would be the wrong way -- you kno
again, to quote Buddy Guy, just keep on living -- i
a big mistake.

Your Honor, unless Your Honor has any
further questions, | have nothing further.

THE COURT: | don't. Thank you.

Mr. Savitt, how are you, sir?

MR. SAVITT: Well, Your Honor. Good
morning and thank you for hearing us. It's always
pleasure to be with the Court. I'm going to try an
keep my remarks very brief.

We -- we are here --

THE COURT: As long as you're
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nonduplicative, you need not worry about the length of
your reply.
MR. SAVITT: Well, | appreciate that
as well and will do our best. We appreciate the
Court's time.
We are here for the special committee
of the Activision Blizzard board, three directors w ho

are unaffiliated with anyone, who stood in the

bargaining shoes of the public and were charged wit h
representing the interests that Mr. Hanrahan and hi S
client propose to represent as well. We join in th e

remarks of Mr. Welch from this morning, and -- and
they articulate well the position of our client as
well.
I'd wanted to just hit on a couple of
points that | think have been discussed this mornin g
and in -- and in the papers, and do so briefly, and
take any questions that the Court may have that we
might be in a position to best answer, if there sho uld
be any.

With respect to the question of the

business combination and what it means, |I'd wanted at
the outset to just say a word in response to a poin t
that the Court -- at least suggested an idea that t he
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Court suggested in its colloquy with my friend,
Mr. Hanrahan, which I think was a very interesting
point, a subtle one but an important one.
It's our position -- and we think it's
clearly so -- that the Airgas decision is the prese nt
word of the Supreme Court as to the proper
construction of the sorts of documents we are
currently working through. | think Mr. Welch did a
good job of expressing our view on that. I'll leav e
that there.
The Court, though, raised an
interesting question, and it was this: Is there a

different way of looking at the interpretation of a

franchise right, of a voting right, if it is someth ing
that has its genesis in the DGCL, on the one hand, or
if it is incremental and from outside the DGCL on't he
other? Very interesting question. And | think it' S
really one of a constitutional character. And afte r
all, corporate law is in many respects a doctrine o f
constitutional law. And by that | mean it's one ab out
how does one go about allocating the respective pow ers

in the corporate form? And it is really quite one
thing to say that the voting powers that are

specifically prescribed by, for example, 251 or, fo r
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example, the election of directors, need to be
chaperoned and superintended with one degree of
judicial vigilance to give effect to the organic
statute of Delaware law, on the one hand; and on th e
other, to say that the same principle ought to appl y
for voting rights that are not articulated.

And the reason for that is that the
basic allocation of responsibility, decision-making
authority, and accountability is set forth in the
statute. And everything in derogation of the statu te
needs to be very carefully superintended. By the s ame
token, when the matters at issue are not in the
statute, to apply the same sort of vigilance and
superintendence risks to cut back on the appropriat e
allocation of authority that the General Assembly h as
created and that the courts are charged with
enforcing. And this is a principle that has deep,
deep roots in constitutional law, going back to
Justice Brandeis' Tennessee Valley Authority decisi on
and other such constitutional rules; but it's a
principle that I think the Court has -- has suggest ed
-- and | would say does apply here -- because this is
not a circumstance where the statutorily required

rights are being cut back upon. It's exactly the
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opposite of that. And to --

THE COURT: And -- but there would no
DGCL vote.

MR. SAVITT: That's right.

And -- and -- and the principle really
Is that who gets to get this question right or wron
Who gets to decide? And the answer here is it's my
clients who were doing their best, who have no
conflicts, respecting whom no conflict has alleged,
who know their counterparties, who have been at thi
for a long time. They're the ones who get to get t
guestion right or wrong. And that's an important
constitutional principle, and | think it deserves a
voice here.

| also wanted to say a word about the
Vulcan case -- we call it the Vulcan case in my hou

(Laughter)

MR. SAVITT: | know it's Martin
Marietta in the papers. (Continuing) -- just becau
a lot has been said about it. A lot has been said
about it that, candidly, surprises me, given what w
actually at issue there. Because | will say this,
Your Honor, properly understood, the Vulcan case is

entirely adverse to my friend's position here.
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The phrase "business combination,"” to
be sure, was an issue in that case; but the questio
there was is that phrase elastic enough to cover a
hostile merger, a merger? The question was is
"business combination" elastic enough to capture
another kind of merger as opposed to a friendly dea
Now think about that compared to what we're faced w
here. In the event the Chancellor in Vulcan said n
it's not even that elastic. You can't even stretch
beyond a friendly merger, but that's not the salien
lesson of this case for this Court in this motion.

The point is that no one in Vulcan
thought it was even remotely plausible to argue tha
"business combination” could apply to a transaction
other than one in which two operating companies wer
combining into one. The whole issue was whether
"business combination" should extend to cover all
mergers of business operations. The answer, as | s
was no. But the position of the plaintiffs here is
candidly, outlandish in light of the framework of t
debate that took place in the Vulcan case and was
ultimately resolved in favor of a narrow but
common-sense construction of what the phrase ought

mean.
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Just a word or two on laches and the
balance of the harms. And | do not want to run the
risk of -- of repeating matters that have been --t
have been already covered. But -- and | should say
want to echo Mr. Welch's point that no part of our
argument here in the papers or this morning are
intended to be -- express anything other than the
greatest respect for Mr. Hanrahan and Mr. Zagar and
their firms. | am happy to echo with all sincerity
that they are worthy adversaries and terrific lawye
This isn't a matter of seeking to impugn anyone. |
a question of really seeing whether the relevant
standards to establish a legal test have been met.
And the question is is whether delay has been excus
The answer is no, it's not excused.
I'll say a word on that in a second. The prelimina
guestion, was there delay, the deal was announced i
July. The claim was filed September 11th. By the
time the claim was filed, it was already in the pub
that the debt was being priced and the transaction
imminent.
There's no question that this was a
zero-hour application. Roughly seven-eighths of th

time that were available for litigation had passed.
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There was delay. Was it excused? | have to say, Y
Honor, | think the answer under law is no. The ans
that my friend has given is that it just took all t
time to uncover this claim. "Uncover" is the word
used in -- in the briefs. Candidly, the -- the cla
that's being raised is one that a controlling
stockholder has to undertake certain steps before i
can complete this transaction. The very first plac
you would look to see whether there was such a
restriction is in the certificate of incorporation,
which is a mere 13 pages long. Surely, counsel of
caliber of our worthy adversaries here would have
known to look there. Surely, they did. And it can
be said that this is some little nugget of a claim
that was found behind -- behind the cushions in the

sofa in the attic. That's not this case.

This is a claim that if you think it

makes sense -- and, respectfully, Your Honor, we do
think it does, and we think the reasonable inferenc
is that the plaintiffs in the other cases reached t
conclusion that it doesn't make sense. But if you
think it makes sense, it's staring you in the face

it ought to have been promptly raised. It could ha

been promptly raised. It was not promptly raised,
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it ought be barred.

And the reason it ought to be barred

IS because there's very substantial harm flowed to
defendants in consequence of this. Millions of sha
of stock have traded hands on the basis of the
supposition that this deal is going to close timely
Debt has been priced in the market. And more
importantly -- most importantly, from my perspectiv
-- we are now at a point where assuming -- contrary
fact and reason, in our view; but assuming a vote i
ordered and assuming -- no reason to assume this, b
assuming that Vivendi were prepared to accept that
additional condition, we are incapable of getting i
done before October 15th. And that could have been
otherwise. Could have been otherwise, and it's not
and there's no excuse. All of the elements of lach
are well-met here, and the doctrine is as -- is as

implicated as -- as it really could be.

Finally, a word or two on the balance

of harms. The supposition in plaintiff's papers --
and | heard Mr. Hanrahan say it this morning -- is
that this isn't a deal where the counterparty -- by
that | speak of Vivendi -- might walk away because

they have no place to go. It's not like a third-pa
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deal. Well, the truth is every third-party deal
involves a situation where parties sat down and sig
a contract and agreed they were going to go through
with it; but that doesn't mean there is no risk tha
they will walk. There has been substantial market
speculation of other alternatives available to
Vivendi. As the representatives of the public, we
stand here with no assurance that this deal will be
put back together if conditions are imposed upon it
beyond what the contract anticipates or if the timi
anticipated in the contract cannot be respected due
the lateness of plaintiff's application.

And it's clear enough that Vivendi
wants its cash. It wants its cash now. And we don
understand -- candidly, don't understand how the
plaintiffs can breezily tell the Court that this de
will be waiting there after October 15th. There is
nothing in the record to support that view. It is
mystery as well who will compensate the stockholder
of this company, the public stockholders that my
clients represent, if that billion dollars of
stockholder value is lost. It certainly won't be
plaintiff.

We know that because the telling last
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sentence of the brief, the last sentence of the bri ef
on the bond point says that the bond isn't there to
compensate the stockholders. Well, what is? What
we're being told is to rely upon the -- the -- the
kindness of Vivendi, the kindness of a stranger, fr om
our perspective. There's nothing here to protect t he
shareholders from a wrongful injunction. There is --
it's litigation without a safety net, and it's the
stockholders who will take the fall.

And we think, candidly, that
consideration, a billion dollars of stockholder equ ity
hanging in the balance, on a late claim, on a
debatable, debatable, at best, interpretation of wo rds
that, considered in common sense, don't work, is on e
that has to be denied as an appropriate exercise of --
of the Court's overarching equity.

THE COURT: You say you announced in
July. You announced July 25th. Take me through th e
timeline that gets you to a vote.

MR. SAVITT: Oh.

THE COURT: So, | mean, assume --
the -- the Californians were in within a week.
Actually, they were in it exactly a week. So assum e

that at that point there had been some type of
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expedited proceeding on the vote issue and how -- a
you know, let's even be wild and crazy and think th
that could happen in the same type of -- same type
week time frame that we're doing ours, and that eve
on that type of time frame, the Court would have ru
from the bench -- which if, frankly, you guys weren
ready to close tomorrow, | wouldn't rule from the
bench -- that gets you to, you know, August 14th.
do you get to a vote?
MR. SAVITT: The Court is asking the
guestion assuming we had had a timely ruling by
August 15th -- August 15th --
THE COURT: Yeabh.
MR. SAVITT: --on--on--on an --
an emergency basis, saying "You need to have a vote
THE COURT: Correct. | mean, that's
the thrust of your argument.
MR. SAVITT: No; absolutely. And --
and you're saying well, how does it work that you g
there on time.
THE COURT: Uh-huh.
MR. SAVITT: And this is operating on
the assumption that Vivendi agrees to that, because

do need to make the point --
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THE COURT: All right. So build in
some extra time for that. You got to have a few ex tra
days to go talk to Vivendi. So now you're up to
August 19th, August 18th. How do you get to a vote ?
MR. SAVITT: We need to put --
assuming that you are -- assuming that the proxy

soliciting the votes will include materials

incorporated by reference, you need 20 business day S.
If it does not -- and | don't know whether that wou Id
be possible here, though it's conceivable. It's be en

done -- though | don't think it's been done for 10
years -- you can get down to 10 business days.

But the Court's hypothesis in its
mind -- and I'm happy to own it -- is that by some

time in August, mid-August, mid to late August you

could have a ruling on this for clarity. This Cour t
certainly would have done that. And the question i S
whether you can get a proxy through the SEC in roug hly
a month. And I think the answer is yes. Would it be
sure? No, | can't tell you for certain it would ha ve
happened. | can tell you that if it was the Court' S

order and it was achievable, heaven and earth would
have been moved, and | think it would have been mov ed

successfully. Certainly we'd have a real good shot
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Now we have no shot. Now we're at -- further at th e
mercy of counterparties.
And | can't tell you for -- look, if
the SEC had decided to review it 10 times, we would
been out of it, for sure; but there's no reason to
think we would have been in that circumstance. And I
think -- | think the timing that I've been suggesti ng,
Your Honor, does indeed hold good.
THE COURT: Okay. Thank you.
MR. SAVITT: Thank you, Your Honor.
THE COURT: Mr. DiCamillo.
MR. DIiCAMILLO: Good morning, Your
Honor. I'd just like to address one point and, of
course, answer any questions that Your Honor may ha ve.
In our joinder in the opposition to
the TRO, we dropped a footnote that said we are
preserving our right to make Vivendi, the French
entity, preserving its right to make a jurisdiction al
defense.
As a lawyer, the conversation you
never want to have with your client is, "The judge
thought you had a good argument, but because | didn 't
preserve it, the judge found it waived." That was all

that was intended by that footnote. We have not
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decided whether or not to make a jurisdictional
argument. We will make that decision at the time w
have to. We very well may not. Whether we do or w
don't, the ultimate decider on whether or not there
jurisdiction over Vivendi, the French entity, is Yo
Honor. Not me. | can make arguments. Your Honor
makes the decision.

So the fact that we put that footnote
in the joinder should not be used as a basis to gra
a TRO, which obviously is an extraordinary remedy,
that footnote should not change the analysis.

Unless Your Honor has any further
questions --

THE COURT: Thank you.

MR. DIiCAMILLO: --1 have nothing
further.

THE COURT: Reply.

MR. HANRAHAN: Your Honor has been
gracious enough to listen to us for awhile.

THE COURT: I'm just checking on the
court reporter. How are you doing? | forgot.

THE COURT REPORTER: I'm fine.

THE COURT: Are you sure? [|I'm sorry

about that. | should have checked in earlier.
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MR. HANRAHAN: | would start my reply
by asking if the Court has any questions on the
presentations by defense counsel that the Court wou
like to ask.

THE COURT: To the extent you've got
responses on things like laches and balancing
hardships that you want to press on, that would be
very helpful.

MR. HANRAHAN: Okay. Let's start with
laches. It's very interesting that Mr. Welch said
"Oh, well, you know, the other plaintiff, they used
Section 220, and they got documents.” | asked whet
| could have those documents, and | was told no. A
the reason | was given was because they don't relat
to the vote claim. So, in other words, if we made
220 demand, we wouldn't have gotten anything.

But what does that tell you? The
special committee and board minutes don't have
anything that talks about whether there was going t
be a stockholder vote. So Mr. Savitt can stand her
and say | should have looked at the certificate
sooner; but based on the information we have, it
appears that his clients, who he says were

representing the public, they never looked at
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Section 9.1(b). They never discussed whether or no
stockholder vote. So who are they to stand here no
and say that | engaged in inexcusable delay?

And is it difficult to pull things
together? Sure. Mr. Welch was surprised when Your
Honor said "Hey, the amended investor agreement ref

to a business combination." And | got to admit, |
didn't catch that, Your Honor. None of us is perfe
and things take time. But they expect perfection.
They expect -- and this is in a situation where the
was -- on the face of the transaction, it wasn't a
merger, it wasn't something where you said, "Oh, th
DGCL requires a vote or" -- and they didn't say
anything about a vote. Their transaction documents
didn't say anything about a vote. So there's no
laches here at all.

In terms of the balance of harms that
they -- they speak of, we can go through their
expert's affidavit. | mean, it's all about, "Well,

this happens” or "This could happen.” It's all, as
think Mr. Welch said, guessing what other people wi
do --
THE COURT: | mean, that's part of

what | --
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MR. HANRAHAN: -- and -- and -- and
guessing that Vivendi might take some kind of -- of
exorbitant dividend that's going to bankrupt the
company. Well, the Vivendi designees and Vivendi,
they still have a fiduciary duty. So you can't ass
that they're going to breach their duty and do
something that's going to be devastating to the
company.

So | think -- | think those kind of
risks have to be balanced against the risk that
essentially what they're saying is if there's
financing, if people spent a lot of time, if analys
think it's a good idea, that we should just ignore
voting right that was created to protect the
stockholders and to protect them with respect to wh
Vivendi might do or cause Activision to do.

And that's what's different about, you
know, Mr. Smith and Mr. Furlow and -- and -- and th
purpose of Section 203. Yeah, it's an antitakeover
statute in general. That's the purpose. The
"business combination” definition, on the other han
the purpose of that was to protect stockholders fro
an interested stockholder; and the types of

transactions that protect you include this type of
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transaction. And so to say "Well, no, we're just n ot
going to protect you from that,” | -- | think leave S

the stockholders at the mercy of Vivendi and

management.

THE COURT: Assume, you know --
again -- and | take -- | have to take some stuff
with a grain of salt. Assume | credit the idea tha t
the favorable stock market reaction would at least be
somewhat undermined if a TRO issues. How do | bala nce
that --

MR. HANRAHAN: Well --

THE COURT: -- against your voting
right?

MR. HANRAHAN: --in essence, Your
Honor, they're trying to substitute what the market
says for a stockholder vote, say "Oh, well, you don 't
get a stockholder vote if there's activity in the
market and analysts say this and" -- but the market
doesn't get a vote. The analyst doesn't get a vote
It's a voting right of the stockholders. And that
right comes with the -- the right to get fully
informed, to get a full explanation of what this
private sale is about, why it's in there, and why y ou

have this -- this now three-party combination. The
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stockholders are entitled to get that information a nd
vote on it, not what happened on a given day in the
market makes the decision for them.

Your Honor, there are a number of
other things. Your Honor raised an interesting poi nt
about Amber. You know, Amber is going to become a
subsidiary of Activision. And as | understand it,
it's got to remain a subsidiary of Activision in or der
for those NOLs to be useful. Now, Mr. Welch pushes
the NOLs aside and says "Oh, they're not anything."
Well, the CFO of the company thought they were wort h
at least $200 million. And if -- instead of Vivend i
threatening they won't -- you know, they want to pu t
$200 million on the table, we'd be happy to talk to
them about that. It's not nothing. It's a lot of
money. And it is a significant asset. | don't kno w
how people toss around $676 million of NOLs like it
was a used napkin or something.

THE COURT: They live in different
neighborhoods than | do and --

MR. HANRAHAN: Me, too, Your Honor.

THE COURT: -- they live in different
neighborhoods than the median income of this countr Y,

which remains at 51,000 a year.
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MR. HANRAHAN: Your Honor, is there
anything further the Court would like to ask?

THE COURT: No. Thank you very much.

MR. HANRAHAN: Thank you.

THE COURT: So what I'd like to do now
is take 15 minutes, come back at quarter of, and we I
talk further.

We'll stand in recess until then.

(A short recess was taken from 11:29
a.m. until 11:42 a.m.)

THE COURT: | deprived you of three
minutes. My watch is off.

Let me start by thanking everyone for
the hard work that went into preparing for today. I
know a lot of people lost their weekends and probab ly
had to sacrifice personal things to help me get rea dy

for this. | do appreciate that. And | want to

particularly thank the associates, who | suspect lo st
more of their weekends and personal lives than some of
the partners. And the papers that were submitted w ere
extremely helpful. Your arguments this morning wer e

extremely helpful.
So today's hearing is so that the

Court can consider a motion for a temporary
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restraining order in Hayes versus Activision Blizza
Inc., C.A. No. 8885. The plaintiff, Mr. Hayes, see

to have the Court temporarily restrain the defendan
from consummating transactions contemplated by a st
purchase agreement dated as of July 25, 2013. The
grounds are that the parties are not seeking that t
stockholder approval allegedly required by

Section 9.1(b) of the company's amended and restate
certificate of incorporation.

Now, there are other claims advanced
in the complaint, including for breach of fiduciary
duty. The TRO application seeks relief only under
charter provision. The breach of fiduciary duty
claims aren't at issue today.

The defendants expect to close
tomorrow, September 19th, 2013. Because of the tim
that elapsed between the announcement of the
transaction at the end of July and the filing of th
lawsuit, I'm treating the application as one for a
preliminary injunction rather than a TRO. I'm doin
that for reasons that I'll explain at greater lengt
later, but primarily it is a less plaintiff-friendl
standard than the TRO standard.

To give you the bottom line up-front,
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nevertheless, applying the preliminary injunction
standard, | believe the motion has to be granted.
the defendants are enjoined from proceeding with th
transactions contemplated by the stock purchase
agreement pending, one, trial on the merits; two,
receipt of a favorable stockholder vote under
Section 9.1(b); or, three, a modification of the
injunction by this Court or, depending on how the
parties wish to proceed, by the Delaware Supreme Co
on appeal.

A little bit of factual background.
Activision Blizzard, Inc. is a Delaware corporation
with its principal executive offices in California.
As of July 25, 2013, Activision had approximately
1.21 billion shares of common stock outstanding.
Vivendi is a corporation organized and existing und
the laws of France. Its 61.5 percent ownership
interest in Activision is treated as one of Vivendi
business segments. Amber Holding Subsidiary Co. is
currently a wholly owned subsidiary of Vivendi. It
a Delaware corporation. ASAC Il LP is a limited
partnership established under the laws of the Cayma
Islands. These are the key players in terms of

understanding the transactions.
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From an historical standpoint, we have
to start with the 2008 business combination between
Activision and Vivendi. On December 1, 2007,
Activision and a wholly owned subsidiary entered in
a business combination agreement with Vivendi and t
of its indirect wholly owned subsidiaries. As a
result of this transaction, Vivendi came to own a
majority of Activision's outstanding common stock.
Since then, it's controlled the board and the compa
through Vivendi-affiliated directors. In connectio
with the transaction, the charter of Activision was
amended to include Section 9.1(b), which is at issu
in today's hearing.

By June 2012, for reasons that aren't
entirely relevant, Vivendi decided to seek potentia
acquirers for all or part of its Vivendi's Activisi
business segment. | understand that Vivendi did no
receive any offers, at least based on the materials
that have been provided to me. Vivendi then turned
a deal with Activision.

On July 25, Activision, Vivendi, and
ASAC announced the stock purchase agreement. Pursu
to the SPA, Activision will acquire Amber for

5.83 billion. Amber is defined in the SPA as "New
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VH." At the time of the purchase, Amber will own
428 million -- really, if I round up, 429 million -
shares of Activision common stock, plus 676 million
NOLs. The effective purchase price of the shares
works out to $13.60 per share, representing a disco
of approximately 10 percent from Activision's tradi
price on July 25, 2013.

Also as part of the SPA, ASAC will
purchase nearly 172 million shares of Activision's
common stock at the same $13.60 per-share price.
Now, ASAC is going to be controlled by Activision's
two senior officers. The financing for the ASAC
purchase is being provided by various large
institutions who are also participating in the
purchase. Given the numbers of the shares being so
by Vivendi, a little bit under 30 percent are going
ASAC.

The SPA has a termination date of
October 15, 2013. After that point any party may
elect to terminate it. Now, as a result of this
transaction, Activision's stockholder profile will
change materially. Before the transaction, Vivendi
owns 61 percent, approximately, of the common stock

and its rights are governed by an investor rights
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agreement, a stockholders' agreement, as well as th
charter. After the transaction, approximately

47 percent of Activision stock will be owned by
Vivendi, the top two officers through ASAC and thei
affiliates. That number, that 47 percent includes
their affiliates. Without their affiliates, the

figure drops to approximately 37 percent. There wi
be a revised investor rights agreement. There will
a revised stockholders' agreement.

Now, it does appear from --
particularly from the investor rights agreement, th
Vivendi plans to sell down its stake over time. It
also appears from the stockholders' agreement that
ASAC will have various rights to sell down or
distribute to its own investors its stake over time
It does seem to be true therefore, to use Mr. Welch
analogy, that there is something of a separation in
the offing; but it is a separation that will take
place over time, subject to ongoing agreements by t
parties, and it's a separation where the key step i
essentially a reorganization in which Activision
acquires Amber and the acquisition of Amber is an
acquisition of a controlled subsidiary of Vivend,i.

And I'll get to the import of those concepts for
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Section 9.1 in a moment.
Litigation was filed challenging the
transaction. On August 1, 2013, five business days
after the announcement, a derivative lawsuit was fi led
in California alleging that the directors breached
their fiduciary duties. About a week later, on
August 9th, another Activision stockholder made a

demand to inspect books and records, again for the

same purpose, breach of fiduciary duties. It was o n
September 11th that the plaintiff Hayes commenced t he
litigation by filing this complaint and seeking rel ief
under Section 9.1(b). So by my count, 41 days elap sed
between the announcement of the deal and the time o f

the filing of the Hayes complaint. At the time of
filing, 34 days remained until the termination date
So in terms of determining how much time passed,
certainly it's more than half the time had been
expended.

Based on this series of events, the
defendants have argued strenuously, both at the

scheduling conference and also have reiterated this

morning, that the entire application should be deni ed
on grounds of laches. Laches requires a combinatio n
of two things: Unreasonable delay and prejudice. As
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a threshold matter, | reject the idea that the fast
filing by the California plaintiff is evidence that
Hayes should have filed earlier. The timing of the
California complaint suggests an opportunistic fili
triggered on the announcement rather than any type
diligent research into the potential claims that we
available. 1 think it's rather ironic the defendan
have argued to me that | should defer and that they
actually endorse the California plaintiff's judgmen
on the failure to assert the charter claims, while
the same time they reject the California plaintiff'
judgment as to the explicit assertion of the corpor
opportunity claims. This is not only inconsistent
clearly selective. The better inference is that in
the short time between the announcement of the
transaction and the initiation of litigation activi

by the other plaintiffs, the charter claim simply
wasn't diligenced.

Now, it's not surprising it wasn't
diligenced, and it's far from clear that the amount
delay on these facts was unreasonable. There was n
proxy statement describing the deal. The Form 8-K
disclosure was minimalist and barebones. It runs

about six pages and is essentially limited in its
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description. The Form 8-K doesn't attach or refer
the charter or bylaws or make any reference to a
stockholder vote. It's not, on its face, a
transaction that would require a stockholder vote.
The terms of the SPA actually contain representatio
that no vote is required. So all of these things I
think are sufficient to throw a stockholder plainti
off the scent as to the existence of a charter-base
voting right and to make it more reasonable that it
took some time for a diligent stockholder to focus
the charter and realize that the charter vote was
potentially applicable.

| also don't think there's any
prejudice to the defendants that would warrant a
laches analysis. Given the top law firms involved,
I'm certain that they analyzed the charter and byla
They had to think about this. It's somewhat
surprising that, at least as Mr. Hanrahan reports,
that there aren't any minutes or books and records
that would relate to this subject; but regardless,
this is something that I'm sure was discussed as pa
of the transaction. Also, the application is
effectively being presented as a matter of law. It

not a situation where anybody would have to take
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discovery.

In terms of the alternative timeline,
| don't share Mr. Savitt's confidence that this cou
have gotten to a vote with an earlier filing. |
actually think it's most likely that had the plaint
moved diligently, it would have not filed -- or mor
diligently -- I'm not saying they didn't move
diligently. Had they moved more diligently, they
wouldn't have filed seven days after the announceme
like the California plaintiff. It probably would h
taken two or three weeks. | don't think under that
circumstance you would have had a hearing in a week
| think you would have gotten a prompt hearing, but
ended up at this hearing because the defendants
scheduled closing for tomorrow. | think you would
have had a two- to three-week briefing schedule.

| mean, let's assume a two-week
briefing schedule. And, as | say, | would, because
the significance of the issues here, | think a Cour
would prefer to give you something in writing rathe
than from the bench. What this all means is that w
probably would have ended up with a decision or an
outcome perhaps two weeks ago, and there would not

have been time under those circumstances to get to
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vote, and that's at an optimistic schedule for the
litigation.

Nevertheless, | do take into account
the plaintiff's delay. The plaintiffs have proceed
under the TRO standard, which is more favorable to
plaintiff because it only requires a colorable clai
and it focuses primarily on the existence of
irreparable harm. There's less stress on balancing
It's really supposed to be used for short,
fast-moving emergencies. | share the defendants’
concern that a plaintiff shouldn't be able to
contribute to the timing problem that generates the
need for the TRO standard. So, therefore, I'm goin
to apply the preliminary injunction standard, which
more searching. Instead of a colorable claim, the
plaintiff has to show a reasonable probability of
success on the merits. There is heavier stress on
relative balancing of harms.

I'm now going to turn to the first
element, which is reasonable probability of success
the merits. Section 9.1(b) of the charter states -
and I'm quoting -- "Unless Vivendi's Voting Interes
(i) equals or exceeds 90% or (i) is less than 35%,

with respect to any merger, business combination or
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similar transaction involving the Corporation or an
of its Subsidiaries, on the one hand, and Vivendi o
any of its Controlled Affiliates, on the other

hand" -- I'm going to elide some words and pick up
with "the approval of such transaction shall requir
the affirmative vote of a majority in interest of t
stockholders of the Corporation other than Vivendi
its Controlled Affiliates, that are present and
entitled to vote at the meeting called for such
purpose.”

So the requirement of a disinterested
stockholder vote turns on whether the transaction i
guestion is a "merger, business combination or simi
transaction involving the Corporation or any of its
Subsidiaries, on the one hand, and Vivendi or its
Controlled Affiliates, on the other ...."

So the first key is "merger, business
combination or similar transaction." It's not just
merger. It's not just a business combination. It'
anything that is a similar transaction to a merger
a business combination.

The second key is it's not just
between Activision and Vivendi. Itincludes betwee

the corporation, Activision, or any of its
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subsidiaries, on the one hand, and Vivendi, or its
controlled affiliates, on the other. So it include
business combination between the corporation,
Activision, and one of Vivendi's controlled
affiliates, here Amber.

I'm going to focus on "business
combination" because that it's a broader term than
"merger." So if it falls within -- | mean, you cou
conceivably not fall within "merger" and still fall
within "business combination.” So I'm going to foc
on "business combination."”

In Martin Marietta, Chancellor Strine
thoroughly reviewed the different meanings of
"business combination" as used in different context
He ultimately found the term fundamentally ambiguou
He noted that some M&A authorities have suggested t
origins of the term in the accounting literature.
accounting literature currently defines a business
transaction as one with implications for control.

Mr. Welch argued vigorously this is a transaction t
actually does involve a change of control. As he s
it, it's a change from Vivendi to the public

stockholders. So that's, arguably, implicated here

but the parties have said they're not accounting fo
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the deal as a business combination. Nevertheless, as

Chancellor Strine observed in Martin Marietta, the

existence of this phrase in the accounting literatu re

IS consistent with its relatively expansive capacit y.
The term also appears in the federal

securities laws, such as SEC Rule 165, which define S

it in terms of SEC Rule 145(a). There are various

definitions and usages in treatises. The main

Delaware usage is in Section 203. After considerin g
all of these definitions, the Chancellor held -- an d
I'm quoting -- "A consideration of all these factor S
leads me to conclude that one cannot confidently sa y
that the term business combination transaction has a

single, clear meaning. The usages in analogous
contexts are too varied ...." That's at page 1113 of
his decision.
He was, therefore, forced to resolve
the case based on extrinsic evidence and reach a
contextually specific understanding of what "busine Ss
combination” meant in the context of the
confidentiality agreement without a standstill that
was at issue in that case.
In the course of his reasoning,

Chancellor Strine recognized that the purchase of t he
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stock of a wholly owned subsidiary could easily
qualify as a business combination. That's found at
page 1108 of his decision. He didn't hold as a mat
of law that it meant that. He just recognized the
term was sufficiently expansive to encompass that
result.

That type of transaction is precisely
what's happening here. Vivendi is selling Amber, a
wholly owned subsidiary. Activision is acquiring i
This falls from the plain language of Section 9.1(b
in other words, a transaction involving the
corporation, Activision, on the one hand, and a
controlled affiliate of Vivendi, on the other hand.
We also know from the fact that Activision will be
using the NOLSs, that there will be some combining,
perhaps not in the technical legal sense of a
combination of the subsidiary with another subsidia
of Activision, but a combining of the assets. This
all fits with the dictionary definitions that the
defendants have cited.

Now moving to the specific context of
this case, my job is to read the charter as a whole
with the other documents at issue. | think it's

important to remember that Section 9.1(b) was put i
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for the obvious purpose of limiting what a controll ing
stockholder could do, namely, Vivendi, without a
stockholder vote. The purpose of the provision is,
therefore, to limit the flexibility that a controll ing
stockholder otherwise would have with respect to th e
controlled company.

Given that context, the strongest
analogy here is to limitations set forth in
Section 203. | recognize the Delaware courts do no t
automatically import the definition of "business
combination” in Section 203 into corporate document S.
My point, rather, is Section 203 is illustrative. It
indicates the types of business combinations that
someone setting up a provision designed to limit th e
flexibility that a controller has would want to
contemplate. The purpose of the "business
combination" definition of Section 203 is to limit
follow-on transactions between an interested
stockholder and a corporation. Likewise, the purpo se
of Section 9.1(b), here, is to give a stockholder v ote
for certain follow-on transactions between Vivendi,
the controlling stockholder, and the corporation.

As the definitions in Section 203

recognize, the risk in these transactions is the
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controller will use its authority and influence to
transfer value from the controlled company to the
controller. You're not just worried about specific
types of business transactions; you're worried abou t
potentially value-transferring business
transactions.

Now, if 203 would apply, this
transaction would fall explicitly within Section 20 3
(3) -- let me slow down -- 203(c)(3)(ii). That
provision defines a business combination to include
"Any sale, lease, exchange, mortgage, pledge, trans fer
or other disposition ... to or with the interested
stockholder ... of assets of the corporation ... wh ich
assets have an aggregate market value of equal to 1 0%
or more of the aggregate market value of all the
assets of the corporation ... or the aggregate mark et
value of all the outstanding stock ...."

Why are you worried about that?
Because it's one thing to for the corporation to
repurchase some shares or transfer some assets to i ts
controller; but when you're doing a big, big reorg. ,
value can move. Cash is an asset of the corporatio n.
Here, the 5.83 billion that Activision will be payi ng

to Vivendi is more than 10 percent of Activision's
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total assets of 13.411 million. It's obviously not
pro rata transaction. Only Vivendi is getting cash

Now, again, | don't think that this is
an effort by the drafters of the charter to explici
incorporate this definition from Section 203. The
qguestion is what were they reasonably worried about
the time they drafted Section 9.1(b) and gave a
stockholder vote on business combinations. What we
know is they were giving that vote to limit and
provide protection against actions of a controller.

One of the things that could happen in just this ty

of current reorg. is value could move. And what
Section 9.1(b) says is that disinterested stockhold
get to make the decision on whether value should mo
or shouldn't move.

For similar reasons, | think this
transaction would fall within Section 203(c)(3)(v).
don't think Home Shopping Network changes the resul
The Home Shopping Network Court, then-Vice Chancell
Chandler, noted specifically that the company was n
a party to the tender offer or/transaction in that
case. Here, Activision is a party to the transacti
Activision is paying the money to acquire the

controlled subsidiary of Vivendi.
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So as far as I'm concerned, | think
the concept of business combination encompasses thi
deal. But this is not just a business combination
I'm sorry -- that the provision just doesn't extend
business combinations; it extends to things similar
business combinations. It extends to things that
resemble business combinations. | think, therefore
it has to mean something more than just business
combinations. It has to be read as a protective
provision designed to give stockholders, the
disinterested stockholders, a vote on something lik

this.

The defendants' briefs are extremely

light on authority against this reading. Basically
what I've gotten is the sound-bite argument that th
iIs a divorce and not a combination. This is overly
simplistic. It ignores Martin Marietta and Chancel
Strine's express recognition of the ambiguity of th
term. It ignores Martin Marietta's explicit langua
on the type of transaction involving the acquisitio
of a subsidiary. It ignores the purpose of a
provision like this in the charter which, as | say,
to give stockholders a vote on transactions with a

controller that could have not just control
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implications but value-transfer implications. It
ignores, frankly, the structural similarities betwe

the transaction mechanics by which the business
combination was accomplished in 2008 and the curren
transaction. Yeah, they have different titles to t
agreements and yeah, the long-term purpose of the
agreement in 2008 was combining, whereas now it's a
overtime divesting. | agree with all that, but the
actual transaction mechanics involving the purchase
a subsidiary are very similar.

This also, in my view, answers the
idea that common sense means these things are comin
apart. Well, what I think | have to do is ask, as
common-sense matter, what is this charter provision
designed to do? And as I've suggested, | think it'
designed to give disinterested stockholders a vote
business combinations and things similar to busines
combinations involving the controller so that they
decide for themselves whether it's a good deal or n

Given that fact, this type of major
value-restructuring transaction, | think, is precis
the type of thing that common sense would dictate t
disinterested stockholders would have expected to v

on and can expect to vote on because it could be a
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good deal, it could be a bad deal; they get to deci

The defendants have stressed heavily

the idea that this appears to be a good deal. It
true, a repurchase of equity could be good or bad f
the issuer. It depends on the relative value of
what's being bought. Here, there's certainly evide
that Activision is getting a good deal. There's th
market reaction. But more importantly, from my
perspective, the smart money is on the buy side. |
always look to what the directors and officers are

doing in a self-tender or other type of repurchase

iIssuance transaction. Here, the smart money is buy

at this price. That suggests to me that net-net, t

is probably a good deal for Activision.

But the voting right here doesn't turn

on whether a court thinks this is a good deal or no
The point is that it allocates that decision power
the disinterested stockholders. They get to decide
whether actually this is a good deal or not. If yo
change the terms of the transaction just slightly,
pricing term just slightly, | think it makes it eas

to see why this is a transaction you would expect t

disinterested stockholders to have wanted a vote.

Assume that instead of being priced at
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a 10 percent discount to market, this deal was pric
at a 30 percent premium to market. In addition to
plaintiffs then complaining about the pricing of th
transaction, we would all look at this and say "Wow
this is a situation where value could move to the
controller. This is precisely the type of situatio
where disinterested stockholders would have wanted
bargain for a vote on this type of interested-party
transaction.”

This is -- this is a tough case
because, again, it looks like this is a good deal f
Activision; but in my view, the voting right analys
doesn't turn on whether | think it's a good deal or
not. It doesn't turn on whether defendants think i
a good deal or not. This decision power is allocat

to a majority-of-the-minority stockholders.

Against this reading of the charter,

the defendants have pointed to the different langua
in Section 3.12 of the bylaws which contains a list
issues requiring independent director approval.
Section 3.12(a)(iii) requires approval of a majorit

of independent directors for -- and | quote -- "any
transaction or agreement between the Corporation or

any of its Subsidiaries, on the one hand, and Viven
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or any of its Controlled Affiliates, on the other
hand, including any with respect to any merger,
business combination or similar transaction involvi ng
[the] parties.”
This provision is both broader and
narrower than Section 9.1. It's broader in that it

refers to "any transaction or agreement." It's
narrower in that it refers to "between" rather than

"involving." It's different. Thisis a

Section 144-style provision. "Transaction or

agreement” would extend to lots of stuff, services

agreements, tax-sharing agreements, Activision

renting Vivendi condos for their executives to use

when they go to business meetings in Paris. All th ese
types of things are interested related-party

transactions, which, under this section, 3.12(a)(ii ),
would require independent director approval. The

charter takes a subset of those transactions, "a
merger, business combination or similar transaction ,
and says, "There we want a disinterested stockholde r
vote." It's dealing with the big stuff.

This is an $8 billion reorg. of

Activision. Value is moving. Value is moving to t he

former controller. Value is moving to management.
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And a core part of the transaction is the corporati on,
Activision's, acquisition of a controlled subsidiar y
of Vivendi. This is the type of thing that I think
falls squarely within Section 9.1.

As secondary indications -- and |
don't rely on these heavily -- in reading the
documents as a whole, | did note, as | mentioned to
Mr. Welch this morning, that there are uses of
"business combination” in related deal agreements t hat
reinforce this understanding. Section 3.3 of the
amended and restated investor rights agreement with
Vivendi has a standstill provision that bars Vivend i
from entering into or agreeing -- it's phrased in
terms of active verbs rather than is it gerunds? |
don't know. Vivendi can't "... enter into or agree ,
offer, propose or seek to enter into, or otherwise be
involved in or part of, any acquisition transaction ,
merger or other business combination or similar
transaction relating to all or part of the Company or
any of its subsidiaries ...."

"Other business combination" is

defined or used here in an encompassing sense in th e
same transaction -- indeed, in an exhibit to the SP A
-- to encompass an acquisition transaction involvin ga
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subsidiary. As | suggested, | think this suggests
that if Vivendi proposed to buy back Amber -- in ot her
words, the opposite of what is currently happening --
that would be a business combination that Section 3 3
would bar. This provision also treats an acquisiti on
transaction as an example of a business combination ,
consistent with the Chancellor's analysis in Martin
Marietta. The stockholders' agreement in Section 3 .01
contains a parallel standstill for ASAC.

The defendants also have said Amber is
not a business. For Delaware law purposes, it is. I
cited Seneca Investments, 970 A.2d 259, Court of
Chancery from 2008. That decision collects cases,
recognizing that acting as a holding company, which I
assume is Amber's primary business at the moment --
actually, the documents indicate that it's its prim ary
business at the moment -- is a valid business. And
here it's not just shares; it's also the NOLs. It S
got about $5 billion worth of assets. So in my vie w,
Section 9.1(b) applies to the transaction currently
under consideration.

I will now move to the next element,
which is irreparable harm. It's established under our

law that the deprivation of voting rights is
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irreparable harm. The plaintiffs cited a variety o f
cases. There's no response to that point by the
defendants. It's settled law.
Part of the problem there is the idea
that you can't remedy the voting right issue
postclosing. You can try to give a damages proxy.
For that reason, | asked the defendants to consider
taking action that could help the Court construct a
remedy postclosing. | have not received any help i n
that area.
As the plaintiffs point out, it will

likely be difficult to obtain money from any of the

independent directors. Although the insiders at AS AC
are likely quite wealthy and are providing a hundre d
million of the ASAC investment amount, it's not cle ar
that they could support the type of judgment necess ary
to unwind the transaction. ASAC is a Cayman Island S
entity. There is, indeed, a rep by ASAC regarding its

investment intent. In terms of the defendants’

response, | didn't get anything but a reiteration o f
that rep. They didn't take into account any

flexibility that ASAC may have under the stockholde rs
agreement and the investor agreement to do other

things with its shares. | have no assurance thatt he
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shares would be available or that they could be

unwrapped.

| also might have benefited from some
form of undertaking by Vivendi. What | was told wa S
the transaction can't be unwound and that Vivendi i S

reserving its right to contest jurisdiction,
notwithstanding its consent to this Court's
jurisdiction in the underlying agreements. It may be
that Vivendi wants to hedge its bets. Certainly
that's its right to do so. It doesn't help me with
addressing the harm.
What | have here is consequently not

just interference with the voting right, | have a

situation where assets may leave the jurisdiction t 0a
Cayman Islands entity and a French entity, neither of
which has agreed that | can potentially recover the m
or remedy the situation. So this is a situation wh ere

the Court might not be able to do anything later.
Lastly, | come to balancing of harms.

The balancing of the harms depends primarily on the

defendants' point, which resonates with me, that th is
is likely a good transaction for Activision. As I ve
already said, though, under 9.1(b), stockholders ge t

to decide that, not me, not the courts, not the
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defendants.

In terms of the market reaction, a
price is being set by the marginal buyer and seller
We don't know how people would vote. We don't know
necessarily what the long-term holders think. In a
proxy statement that describes the background of th
transaction and the origins of the ASAC aspect of i
stockholders might reach a different view as to hav
management and favored investors taking, you know,
just under 30 percent of the opportunity. Or they
might like it. Some of the analyst reports that I'
been given suggest that this is a good thing becaus
it shows the top two managers are re-upping and

recommitting to the entity.

Under 9.1(b) the stockholders get to

decide how they want to view that. What | am doing
not deciding whether this is a good deal or a bad
deal. I'm enforcing the company's own corporate
governance structure that it put in place in 2008.

To the extent this is a really good
deal that the stockholders love and should get, thi
problem is of the defendants' own making. In their
view of the world, this was an easy vote to get. T

could have structured the deal to do so.
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In terms of the downside risk, we
don't know what's going to happen. | don't know
what's going to happen. | am certainly fallible.
one can see the future. What | do know is that
Vivendi appears not to have developed meaningful
alternatives to a deal with Activision. | do know
Vivendi is getting 8.2 billion in this transaction.

The indications are it can't raise similar amounts
through a dividend. The max seem to be 2 billion-i
Yes, there's some risk of loss there. Yes, it coul

be a sizable risk. | am not discounting that. But

the people who get to decide that under the company
specific corporate governance structure are the
stockholders.

To the extent there does need to be a
vote, as Mr. Savitt pointed out, had people moved
earlier and had | done this earlier, Vivendi still
would have had to consent to a vote. Right now
Vivendi will have to consent to an extension of the
termination date. So in either situation, no matte
when this went down, people needed Vivendi's consen
Here, the financing appears to be in place until
December 18th. In contrast to the type of timing,

it's actually a little bit more time between now an
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December 18th. It will still be tight. Maybe that
financing can be put off as well. But if a vote ha S
to happen, it's because of the charter and the
provision that was put in in 2008.

In terms of a bond, the defendants
have sought a billion-dollar bond. That size bond, I
think, effectively would render a nullity this Cour t's

ruling. | couldn't help but note that in the stock

purchase agreement itself, the parties agreed that in
the event equitable relief would issue, no bond wou Id
be necessary. That's Section 11.11. The same ist rue

in Section 8 of the investor rights agreement. In

other words, when they were anticipating the

possibility that there might be some equitable reli ef
with respect to the deal, the parties didn't think a
bond was required. | am happy and believe that it is
equitable to go with that determination. This is a Iso

consistent with past precedent where we have not
required a bond for stockholder plaintiffs that is
material in the context of the transaction but,
rather, only a bond that is relatively nominal, you
know, not insignificant for many people, but really
nominal.

What I'm going to do here, therefore,
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IS to impose on the plaintiffs only a bond that |
think will offset the rough costs of this litigatio
| think that will help deter litigation dilatants,
it will not deter meaningful challenges, such as th
one that was brought here. So I'm going to impose
bond of $150,000. As | say, | know that's a drop i
the bucket for the numbers that are being talked ab
here; but if one goes back and looks at the type of
amounts that have historically been imposed on
stockholder plaintiffs, that's at the very high end

First thing I'll ask for is questions.
Mr. Hanrahan?

MR. HANRAHAN: | have none, Your
Honor.

THE COURT: Okay. Mr. Welch?

MR. WELCH: Your Honor, it occurs to
me that we probably want to think about this; but i
occurs to me one option which may be available to -
to us in the circumstance is to seek an interlocuto
appeal. And with the time frames in mind, | would
respectfully ask if Your Honor would be willing to
certify such an interlocutory appeal under the --
under the Supreme Court's rules.

THE COURT: Yep. | mean, certainly

104

but

out

ry

CHANCERY COURT REPORTERS




© o0 N o o A~ O w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

you have the right to do that. | think you can sit
down, Mr. Welch.

MR. WELCH: Thank you.

THE COURT: [I'll tell you, I think my
job in these situations is to call it as best as |
see it. | think the Supreme Court's job is to tell
you whether | got it right or not and to fix it if
they think | got it wrong. | think part of that
system working is the Supreme Court having the
opportunity to do that. | don't think that itis i
any way my place to try to do things that would
interfere with the Supreme Court's ability to do th

Now, | understand in this case they
have the independent ability to take the interlocut
appeal regardless, but | will tell that you this is
situation that | think is perfectly appropriate for
interlocutory appeal. This is a big ruling that
establishes the stockholders' legal right to vote o
the transaction. It is a major transaction. It ha
significant consequences. If on appeal the Supreme
Court said "No, Vice Chancellor Laster, you
misunderstood everything. You got it wrong. The
stockholders have no voting right," that would

effectively be dispositive on this issue. My view
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that under these types of circumstances, this is an
appropriate case for the Supreme Court to take.

Now, | want to stress that I'm not
trying to tell them to take it. My job under the
rules, under Supreme Court Rule 42 is to make a
recommendation. I'm simply saying | recommend that
they take it. And in my view, this is an appropria
situation to take it. | hope they will agree with
but from an institutional standpoint, they're the
final word, not Laster.

MR. WELCH: Your Honor, thank you very
much. | deeply appreciate that. | wonder if it wo
be acceptable to Your Honor that we use this
transcript essentially as your order and directive
connection with -- with -- with that certification.

THE COURT: What do you think,
Mr. Hanrahan?

MR. HANRAHAN: Your Honor, | -- |
think that | would question whether that -- we woul
have followed the procedural steps required by the
Supreme Court's rule. | understand Your Honor's
inclination, but it -- it may well be that we ought
look at the rule and make sure we follow those step

It may even be helpful to Mr. Welch.
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THE COURT: Well, here's what I'd

suggest. And you gentlemen can sit down. |,
unfortunately, have to get on a plane with

Mr. DiCamillo because we're going out to Chicago to
speak at a conference. So while I'm sure that we
will -- 1 can assure you we will not talk about the
case. I'm sure he won't hesitate to rabbit-punch m

at least once during our journey.

I'm worried, therefore, that | may not

be available to you as to the degree | would like t
be for some of the time this afternoon and some of
time tomorrow. | certainly can make myself availab
to you by phone. What | think would be helpful to
is if the parties could stipulate to a form of
preliminary injunction order that would implement m
rulings. That, then, | can review remotely. | can
enter it. That will give you, then, an order from
which to seek certification. If you-all at that po
proceed how you wish and what you think is in
compliance with the rules, you've heard my view tha
think this is one where -- again, | don't want to t

to tell the Supreme Court what to do, but | recomme
that this is one that they should have the opportun

to review.
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And if that means that the appropriate
course to make sure that things are perfected under
Rule 42 is for Mr. Welch to make a motion, I'm happ
to take that up on an expedited basis. And, again,
necessary, | can do it by phone. | will be back on
Friday. | know, however, that, you know, this is
something that if the Supreme Court were to take it
I'm sure the defendants would like to have an answe
before October 15th.
So it's something where we shouldn't
dally.
THE COURT: Anything else from this
side of the room?
Mr. Savitt.
MR. SAVITT: Yeah. Just one thing on
this particular issue, which is a bit of wreck. We
are just very concerned, Your Honor, about not havi
a circumstance where, in the procedural steps that
have to follow, we are incapacitated from our
opportunity to present the Rule 42 matters to the
Supreme Court immediately. So just wanted to --
THE COURT: No, no. | understand.
MR. SAVITT: --so -- and | know

everyone is working in good faith.
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THE COURT: No one is going to play
four corners on you.

MR. SAVITT: We --

THE COURT: So -- so --

MR. SAVITT: -- just wanted to make
sure everyone was pushing on.

THE COURT: Yeah. | mean, | don't
think Mr. Hanrahan is going to play four corners on
you. If he did, I'm sure the Supreme Court would b
irritated with him.

| mean, Mr. Seitz can guide you
through this, but what | think -- was it your firm
that did it or the other side that did it? Anyway,
what people do not hesitate to do is to go ahead an
perfect the appeal, file the notice of appeal, and
then say "Dear Supreme Court, this is really moving
fast. We're going to get you a copy of Vice
Chancellor Laster's order and a copy of the transcr
as soon as it comes in. We'll get you a copy of hi
actual recommendation on certification as soon as i
comes in," et cetera. But | will leave you in the
expert hands of Mr. Seitz, supported, as I'm sure h
will be, by the expert insight of Mr. Scaggs, Welch

Micheletti, et cetera -- | don't want to leave anyb
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out -- Mr. DiCamillo, everybody, all -- all the
associates in the room. You will not be left alone ,
Mr. Savitt, | can assure you.

MR. SAVITT: Thank you, Your Honor.

THE COURT: Anything else?

(No response)

THE COURT: All right. Again, thank
you, everyone, for the helpful briefing and for the
argument this morning. | do think that this was a
very interesting case and it was not an easy
injunction to grant for all the reasons that |
articulated, primarily based on the benefits of the
transaction; but ultimately I think it has to be
granted in light of the voting right.

We stand in recess.

(Court adjourned at 12:33 p.m.)
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