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In order to provide near certain relief for emploee injured in the coure of emploment, the Idaho Worker’
Compenation Act withdrew the common law remedie worker traditionall held againt their emploer. Thi
compromie limit emploer’ liailit in exchange for providing ure and peed relief for injured worker and i
encapulated in Idaho Code § 72-209, or the excluive remed proviion. Recentl, in two cloel watched
cae, Marek v. Hecla, Limited, 2016 Opinion 132 (Novemer 18, 2016) and arrett v. Hecla Mining Co., 2016
Opinion 133 (Novemer 18, 2016), the Idaho Supreme Court provided guidance on a narrow exception to thi
proviion under Idaho Code § 72-209(3). Section 72-209(3) allow an emploee to purue common law claim
againt an emploer in a narrow circumtance: “where the injur or death i proximatel caued  the willful or
unprovoked phical aggreion of the emploer, it officer, agent, ervant or emploee.”

Thee cae involved common law negligence lawuit rought  miner and the etate of a deceaed miner
againt Hecla Mining Compan (Hecla) following eparate accident at it Luck Frida Silver Mine in northern
Idaho. The trial court granted ummar judgment in Hecla’ favor after concluding that Hecla’ conduct did not
amount to “willful or unprovoked phical aggreion” under Section 72-209(3) and, a a reult, that the plaintiff’
common law claim were arred  the excluive remed proviion. The plaintiff appealed arguing that “willful or
unprovoked phical aggreion” include ituation where the emploer engage in conduct that the emploer i
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utantiall certain will reult in injur to an emploee. The Plaintiff alleged that aigning worker to an area
that wa extremel dangerou, without informing the worker of the dangerou condition, amounted to an
offenive act willfull expoing them to circumtance that created a utantial likelihood of injur, which
atified the exemption. With thi interpretation, the plaintiff ought to redefine the cope of the excluive
remed exemption with the practical reult of increaing emploer’ expoure to common law tort liailit.

The Idaho Supreme Court rejected thi interpretation concluding that “willful or unprovoked phical aggreion”
occur when the emploer (1) committed an offenive action or hotile attack (2) aimed at the odil integrit of
the emploee with (3) either the pecific intent (willful) or general intent (unprovoked) to injure an emploee.
Marek, lip op. at 7, 8. To upport a finding that the emploer acted with pecific intent to harm, there mut e
evidence that the emploer intended a pecific harm to the emploee and then undertook ome mean appropriate
to that end.  To upport a finding that the emploer acted with general intent, the emploee doe not have to how
the emploer pecificall wihed the emploee harm, ut rather there mut e evidence the emploer actuall knew
or concioul diregarded knowledge that emploee injur would reult from the emploer’ action. A uch, a
howing of an emploer’ gro negligence i not ufficient to trigger an exception to the excluive remed
proviion. Rather, the emploee mut how that the emploer “engaged in conduct knowing emploee injur would
reult.” Id. at 10 (emphai added). ecaue there wa no evidence Hecla pecificall intended to harm the worker,
or had actual knowledge that the event triggering the workplace accident would occur, the exemption did not
appl and the Idaho Worker Compenation Act provided the excluive remed.

With thee ruling, the Idaho Supreme Court reinforced the trength of the excluive remed proviion, which in
turn protect emploer from increaed common law litigation in the event of emploee injurie. Thee cae
hould help end an lingering deate aout the required element of proof necear to fit within the cope of the
exemption to the excluive remed doctrine.  In the aence of uch evidence, emploer remain protected from
the lipper lope of litigation outide the worker compenation forum.
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