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Federal Standard for Enjoining
Breach of Non-Compete
Agreement Differs from Florida’s,
Eleventh Circuit Rules
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October 1, 2015

Federal courts must balance the potential harm to the former

employee with the threatened injury to the party seeking to enforce a

non-competition agreement when deciding whether to grant an

injunction enforcing the agreement, a federal appeals court in Atlanta

has ruled, possibly changing how courts evaluate restrictive covenants

in employment agreements in Florida. Transunion Risk and Alt. Data

Solutions, Inc. v. MacLachlan, No. 15-10985 (11th Cir. Aug. 27, 2015)

(unpublished). Florida courts are expressly prohibited by the state’s

non-compete statute (Florida Statute § 542.335(1)(g)1) from

considering the hardship that might be caused to the person against

whom enforcement is sought.

The appeals court agreed with the district court’s decision to presume irreparable harm
for the violation of a non-compete agreement. The Court found that Federal Rule of
Civil Procedure 65 (“Rule 65”) was consistent with the state law that creates a
presumption of irreparable harm (Florida Statute § 542.335(1)(j)), noting that the
former employer had established a rebuttable presumption of irreparable harm and
that the former employee did not provide sufficient evidence to rebut this conclusion.

However, the appellate court found that Florida Statute § 542.335(1)(g)1 governs the
enforceability of restrictive covenants, and not the enforcement of an already
enforceable restrictive covenant controlled by Rule 65. Because federal courts sitting in
diversity jurisdiction (where state law claims may be in issue, but a federal court can
decide the case because the parties are from different states) apply federal procedural
law to the exclusion of any contrary state procedure, the Eleventh Circuit held that the
requirement to balance the harms under Rule 65 controlled.

When deciding whether to enforce non-competes in federal or state court, companies
should keep in mind that a federal court sitting in diversity jurisdiction must consider
the harm of enjoining a former employee against the potential harm to the former
employer because of the breach of the non-compete. Florida state courts, however, are
prohibited from considering the harm to an enjoined individual.

Jackson Lewis attorneys are available to answer inquiries regarding this and other
workplace developments.
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Jackson Lewis P.C. represents management exclusively in workplace law and related
litigation. Our attorneys are available to assist employers in their compliance efforts and to
represent employers in matters before state and federal courts and administrative agencies.
For more information, please contact the attorney(s) listed or the Jackson Lewis attorney with
whom you regularly work.

September 8, 2015 Utah Supreme Court Adopts Presumption of Harm in Trade Secret Litigation

In a 3-2 decision, the Utah Supreme Court has held that there is a presumption of harm for claims made
under the Utah Uniform Trade Secrets Act, Utah Code § 13-24-1, et seq., and for claims for breach of a non-
disclosure agreement when a former employee takes confidential information or trade secrets from her recent
employer.... Read More

August 14, 2015 Continued Employment Adequate Consideration for Non-Compete Imposed Mid-
Employment, Hawaii Judge Rules

Considering whether Hawaii state law would require additional consideration for a non-compete imposed
mid-employment, a federal judge has held that “the Hawaii Supreme Court would not require additional
consideration beyond continuing at-will employment for [post-employment] restrictive covenants.” Standard
Register v. Keala... Read More

August 4, 2015 California Supreme Court: Federal Arbitration Act Preempts Plaintiff’s State Rights

An arbitration clause in a consumer agreement was enforceable, including the class action waiver, despite
four supposedly one-sided arbitration provisions in the agreement, the California Supreme Court has held.
Sanchez v. Valencia Holding Co., LLC, No. S199119 (Aug. 3, 2015). The much-anticipated decision has
significant implications... Read More
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