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Publications

San Diego Earned Sick Leave and
Minimum Wage Ordinance
Approved by Popular Vote
By Cynthia L. Filla, Susan E. Groff, Jamerson C. Allen and John P. Nordlund

June 9, 2016

Employers in the City of San Diego will need to review their current

paid sick leave and minimum wage policies to ensure they comply with

a voter-approved ordinance extending paid sick leave and raising the

minimum wage for workers in the City.

Proposition I, the “Referendum of Ordinance Relating to Earned Sick Leave and
Minimum Wage to be Provided to Employees Working in the City of San Diego”
(Ordinance No. O-20390) was passed on June 7, 2016. The Ordinance is expected to take
effect immediately following certification of the election results.

Who is Covered
Persons entitled to benefits under the Ordinance if they perform at least two hours of
work within the geographic boundaries of the City in one or more calendar weeks of the
year and qualify as an employee entitled to minimum wage under California law.
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Limited exceptions apply to individuals authorized to be employed for less than
minimum wage if employed under a special license for handicapped individuals,
persons employed under a publicly subsidized summer or short-term youth
employment program, or certain student-employees or counselors of organized camps
as provided under the California Labor Code.

Minimum Wage
The minimum wage in the City will be increased to $10.50 an hour. The minimum
wage in the City will be raised to $11.50 an hour effective January 1, 2017. Starting
January 1, 2019, the minimum wage will increase by an amount corresponding to the
prior year’s increase, if any, in the cost of living, as defined by the Consumer Price
Index.

If the California (currently, $10 per hour) or federal (currently, $7.25 per hour)
minimum wage exceeds the minimum wage set by the Ordinance, the minimum wage
will be increased to the higher of the California or federal minimum wage.

Earned Sick Leave Requirements
How much earned sick leave can employees accrue?

Employers must provide covered employees with one hour of earned sick leave for every
30 hours worked by the employee within the geographic boundaries of the City.
Employers may not limit the amount of earned sick leave that employees accrue.

Employers who provide an amount of paid leave, including paid time off, vacation, or
paid personal days, sufficient to meet the requirements of the Ordinance, and allow use
of such paid time off under the same conditions and purposes as the Ordinance, are
not required to provide additional leave.

When do employees accrue, and when can they use, earned sick leave?

Employees begin to accrue earned sick leave upon hire, and existing employees will
begin accruing earned sick leave immediately. Employees may begin using earned sick
leave on their 90th day of employment.

Can employers limit the amount of earned sick leave used?
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Employers may limit use of earned sick leave to 40 hours in a consecutive 12-month
period (to be determined by the employer). However, employers may not limit the
amount of earned sick leave accrued. All unused, accrued earned sick leave must be
carried over to the next year.

For what reasons can an employee use earned sick leave?

Employees may use earned sick leave for their own medical care and for the medical
care of certain covered family members. Employees also may use earned sick leave for
themselves and covered family members for reasons associated with domestic violence,
sexual assault, or stalking, including medical care, counseling, relocation, or legal
services. In addition, employees may use leave time for a public health emergency.

Can employers set restrictions on the use of earned sick leave?

When the use of earned sick leave is foreseeable, employers may require reasonable
advance notice not to exceed seven days prior to the date that the earned sick leave is to
be used. When the need for used of earned sick leave is not foreseeable, employers may
require employees to provide notice of the need to use earned sick time as soon as
practicable.

If an employee is absent for more than three consecutive work days, the employer may
require reasonable documentation that earned sick leave was taken for a permissible
reason. Employers must accept reasonable documentation (which does not specify the
nature of the injury, illness or medical condition) signed by a licensed health care
provider regarding the amount of earned sick leave required.

Do employers have to pay out unused, accrued earned sick leave upon termination?

Employers are not required to pay out earned sick leave upon termination of
employment if the earned sick leave is separate and distinct from a paid time off or
vacation plan.

Notice and Posting Requirements
Employers must post a notice published each year by the City. The notice must be
posted in a conspicuous place at any workplace or job site where any covered employee
works. All employers also must provide each employee at the time of hire, written
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notice of the employer’s name, address, and telephone number, and the legal
requirements under the Ordinance.

Both posting and notice materials must be offered in English and the employees’
primary language if that language is one for which the San Diego County Registrar of
Voters provides translated ballot materials and it is spoken by at least 5 percent of the
employees at a particular job site.

Retaliation Prohibited
Employers are prohibited from engaging in any retaliatory behavior against any
employee attempting to exercise his or her rights under the Ordinance.

Penalties for Noncompliance
An employer who violates the notice and posting requirements is subject to a civil
penalty of $100 for each employee who was not given appropriate notice under the
Ordinance, up to a maximum civil penalty of $2,000. An employer who violates any
other requirement of the Ordinance is subject to a civil penalty of up to $1,000 per
violation for each violation.

Any employee claiming harm from a violation of the Ordinance also may obtain
equitable and legal remedies, including, but not limited to, the amount of back wages
withheld, two times the back wages withheld as liquidated damages, damages for the
denial of use of accrued earned sick leave, reinstatement of employment and injunctive
relief, and reasonable attorneys’ fees and costs.

***

All employers with operations in San Diego should carefully review the Ordinance, their
minimum wage rates, as well as policies and practices related to paid sick leave.

Employers should regularly review their policies and practices with employment
counsel to ensure they address specific organizational needs effectively and comply
with all applicable laws. Please contact Jackson Lewis with any legal questions about
the Ordinance.
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©2016 Jackson Lewis P.C. This Update is provided for informational purposes only. It is not
intended as legal advice nor does it create an attorney/client relationship between Jackson
Lewis and any readers or recipients. Readers should consult counsel of their own choosing to
discuss how these matters relate to their individual circumstances. Reproduction in whole or
in part is prohibited without the express written consent of Jackson Lewis.

This Update may be considered attorney advertising in some states. Furthermore, prior
results do not guarantee a similar outcome.

Jackson Lewis P.C. represents management exclusively in workplace law and related
litigation. Our attorneys are available to assist employers in their compliance efforts and to
represent employers in matters before state and federal courts and administrative agencies.
For more information, please contact the attorney(s) listed or the Jackson Lewis attorney with
whom you regularly work.

June 9, 2016 Colorado Expands Pregnancy Discrimination Law

Colorado Governor John Hickenlooper has signed into law a bill that makes it an unfair employment practice
if an employer fails to provide reasonable accommodations to a job applicant or an employee for conditions
related to pregnancy or childbirth. Amending the Colorado Anti-Discrimination Act, the bi-partisan bill
(House Bill 16-... Read More

June 6, 2016 New Jersey Legislative Update: Paid Sick Leave Bill Stalls Again, But Minimum
Wage Hike Advances

New Jersey legislators have delayed a vote on the Paid Sick Leave Act to allow the Assembly and Senate a
chance to settle their disputes over the bill’s impact on small employers and its preemptive effect on
municipal ordinances mandating paid sick leave. These are the same issues that led to failure of the March
2016 vote in the... Read More
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June 3, 2016 Preventive Strategies Second Quarter 2016

A bulletin on employment, labor, benefits and immigration law for employers. Inside this Issue: Supreme
Court Update: Term Nears End with Just Eight Members Demotion of Police Officer for Action Mistakenly
Believed to Violate No-Politics Rule Has First Amendment Protection No Means No to California Courts on
Refusing to... Read More
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