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About Practical Law 

• Practical resources covering all major 

practice areas. 

• Overviews, model documents, trend 

articles and more created by our expert 

attorneys. 

• Dedicated areas for law firms, law 

departments and law schools. 

• Practice centers for specialists 

• What’s Market for public merger 

agreements, private acquisition 

agreements and more. 

• Updates on the latest legal and market 

developments. 

• Practical Law The Journal magazine 

covering today’s transactional and 

compliance topics as well as key issues 

and developments in litigation practice 

and procedure. 
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Study Overview 

• Study of deal-protection measures and remedies governing the target 

company’s conduct and fiduciary duties in public merger agreements. 

• Change from previous years’ studies, which focused on financing-risk 

allocation and remedies for buyer breach: reverse break-up fees and 

specific performance, financing covenants and “Xerox” provisions. 

• Remedy models largely unchanged. Most strategic buyers agree to 

traditional model, even in leveraged deals. Most private equity buyers 

negotiate a reverse break-up fee (priced at a multiple of the target 

company’s break-up fee) and conditional specific performance. 

• Current information on reverse break-up fees and specific 

performance always available in What’s Market database merger 

agreement summaries. 

• New topic: opportunity to add to existing studies and literature, bring 

fresh perspective. 
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Study Overview 

• First section: the post-signing market check. 

• Window-shop fiduciary-determination requirement. 

• Waivers of standstills. 

• Go-shops, conventional and limited, and other post-signing incentives for third-party 

bids. 

• Strategic vs. private equity buyers. 

• Second section: the change of recommendation. 

• The fiduciary out—bases and threshold for “superior offer.” 

• Matching rights, both initial and “last look.” 

• Third section: termination and break-up fee. 

• Right to terminate for superior offer—distinction between cash and stock deals. 

• Force the vote—cash vs. stock deals, intersection with termination for superior offer. 

• Break-up fees—amounts, triggers, impact of deal size. 

• Fourth section: introduction of deal-protection scoring system. 

• Comparison for buyer type, consideration, premium, buyer-breach remedy. 
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Study Overview 
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Post-Signing Market Check: Window-Shop 

Corresponding page 5 
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Post-Signing Market Check: Window-Shop 

Corresponding page 6 
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Post-Signing Market Check: Go-Shop 

Corresponding page 7 
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Post-Signing Market Check: Go-Shop 

Corresponding page 7 
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Post-Signing Market Check: Go-Shop 

Corresponding page 8 

 



13 

Post-Signing Market Check: Go-Shop 

Corresponding page 8 
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Fiduciary Outs and Matching Rights 

Corresponding page 10 
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Fiduciary Outs and Matching Rights 

Corresponding page 11 
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Fiduciary Outs and Matching Rights 

• Matching Right for Intervening Event: 

• Of 86 total agreements with a fiduciary out for an intervening event, 80 

give the buyer a matching right to prevent the change of recommendation. 

• Matching Right for General Fiduciary Duties: 

• Of 33 total agreements with a general fiduciary out, 20 have a matching 

right to obviate the need for a change of recommendation. 
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Fiduciary Outs and Matching Rights 

Corresponding page 12 
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Fiduciary Outs and Matching Rights 

• “Last Look” Matching Right 

• Different formulations of the trigger for a last look are recorded in the 

appendix. 

• 120 out of 135 agreements with an initial matching right also provide a 

last-look matching right. 

• Most of the 120 are for shorter periods than the initial matching-right 

period. 

• All lengths of last-look matching-right periods are recorded in the 

appendix. 
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Termination and Remedies: Superior Offer 

Corresponding page 14 
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Termination and Remedies: Superior Offer 

Corresponding page 15 
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Termination and Remedies: Force the Vote 

Corresponding page 16 
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Termination and Remedies: Force the Vote 

Corresponding page 16 
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Termination and Remedies: Force the Vote 

Corresponding page 17 
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Termination and Remedies: Force the Vote 

Corresponding page 17 
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Termination and Remedies: Break-up Fees 

• Of 137 agreements in the study sample, 136 contain a break-up fee 

payable in some circumstance. 

• All 136 require payment for a change of recommendation. 

• Two of the 136 charge a higher fee if the change of recommendation 

is specific to an intervening event. 

• Six charge a lower fee if the change of recommendation is specific to 

an acquisition proposal announced during the go-shop period or 

defined period of time following the signing. (Another 21 have two-tier 

break-up fees that hinge on the acceptance of the superior proposal.) 

• Nine only charge the fee for a change of recommendation if there is 

also an announced acquisition proposal (either previously or during a 

tail period). 

• Details on page 18 and in the appendix. 
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Termination and Remedies: Break-up Fees 

Corresponding page 18 
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Termination and Remedies: Break-up Fees 

Corresponding page 20 

 



30 

Termination and Remedies: Break-up Fees 

Corresponding page 21 
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Termination and Remedies: Break-up Fees 

Corresponding page 21 
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Termination and Remedies: Break-up Fees 

• General Breach 

• 35 agreements contained expense reimbursement for any breach. 

• Caps and willfulness/materiality standards included in appendix. 

• Another 5 charged expense reimbursement for breach if an acquisition 

proposal had been announced. 

• 5 charged full break-up fee for any breach that causes failure of a closing 

condition, also to varying standards of willfulness/materiality. 

• Naked No Vote 

• 35 agreements contained expense reimbursements. 

• Another 11 charged expense reimbursements if an acquisition proposal 

had been announced. 
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Termination and Remedies: Break-up Fees 

Corresponding page 23 
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Termination and Remedies: Break-up Fees 

Corresponding page 24 
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Termination and Remedies: Break-up Fees 

Corresponding page 24 
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Termination and Remedies: Break-up Fees 

Corresponding page 25 
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Termination and Remedies: Break-up Fees 

Corresponding page 25 
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Termination and Remedies: Break-up Fees 

Corresponding page 26 
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Deal-Protection Scores: Methodology 

Corresponding page 29 
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Deal-Protection Scores: Overall 

Corresponding page 30 
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Deal-Protection Scores by Buyer Type 

Corresponding page 31 
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Deal-Protection Scores by Buyer Remedy 

Corresponding page 33 
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Deal-Protection Scores by Premium 

Corresponding page 34 
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Deal-Protection Scores by Consideration Type 

Corresponding page 35 
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  Questions 
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Relevant Practical Law Resources 
Available with a Free Trial to Practical Law 

 

• Standstill Agreements in Public M&A Deals 

• Merger Agreement (Tender Offer, Pro-Buyer) 

• Tender Offer Timeline (With Section 251(h) Merger) 

 

http://us.practicallaw.com/4-382-2164
http://us.practicallaw.com/3-500-5939
http://us.practicallaw.com/3-500-5939
http://us.practicallaw.com/3-500-5939
http://us.practicallaw.com/3-500-5939
http://us.practicallaw.com/3-500-5939
http://us.practicallaw.com/1-548-3827

