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Civil Procedure Rule Committee

Legal Advisers within the civil jurisdiction
Issue 


1. The committee is asked; 

- To approve the practice direction that is intended to bring into effect a pilot which will explore the principle of using legal advisers to handle some box work within the County Court Money Claims Centre (CCMCC) and the County Court Business Centre (CCBC).

- To note that once the practice direction is approved that the pilot will commence on the 1 January 2015 and run for 9 months until the 30 September 2015. 

Item Background

2. With the approval of the Civil Business Authority and with the endorsement of the Association of Her Majesty’s District Judges (ADJ), HM Courts & Tribunals Service (HMCTS) intend to establish a pilot to test the use of legal advisers within the civil jurisdiction.  

3. We believe that if successfully implemented the pilot will enable the delivery of court services to users through business centres in an innovative way, ensuring they are consistent and accessible, whilst delivering value for money.  Support for the use of legal advisers in the civil jurisdiction was recently provided by The Lord Chief Justice in the Justice Select Committee’s oral evidence session on his work on 2 April 2014. 

4. HMCTS and MOJ are clear that the rationale for this pilot is sound and strongly aligns with both policy and operational objectives.  This paper seeks to build on the introductory paper presented to the committee in June and provide further information about the approach being adopted. 

Legal / Policy Background

Pilot Objectives
5. A working group has been appointed to direct and control the pilot and is responsible for the success of the pilot.  The working group represents, at managerial level, the business and user interests of the project.  
6. Paul Harris, Deputy Director of Civil and Family is the Senior Responsible Officer of the pilot and is support by; Jonathan Wood, Director of National Back Offices, Simon Vowles, NW Head of Civil, Family and Tribunals, Barbara Harper, NW HR Business Partner, Mick Collins, MOJ Civil Policy, Norman Draper, Justices’ Clerk for Greater Manchester, District Judge Murdoch, District Judge Hovington, and, District Judge Jenkins.  

7. The working group has agreed the following key objectives for the pilot:

· Ensure existing administrative and judicial resources are used as effectively as possible.  

· Examine the traditional allocation of judicial business.  

· Examine the feasibility of introducing legal advisers to handle some box work at CCBC and CCMCC as business as usual.
· Demonstrate that the introduction of legal advisers to handle civil box work does not negatively impact on the quality, speed and accuracy of decisions at CCBC and CCMCC.  

Scope
8. The pilot will be limited in its scope to box work for proceedings in the CCBC or CCMCC.
9. In the main, both business centres support the issue and case progression of Part 7 money only claims, up until the point when the case is transferred to the County Court for allocation and case management.  The majority of box work completed at CCMCC and CCBC relates to the general application of procedural advice or rules, which have little impact on trial readiness.  As soon as a case is ready for case management it is transferred to a court for judicial intervention.

Training

10. Legal advisers currently work in a range of jurisdictions across HMCTS and all legal advisers have had legal training.  In both magistrates and family courts legal advisers exercise a range of judicial powers (broadly the powers of a single magistrate, as set out in the Schedule to the Justices’ Clerks Rules) in a manner which demonstrates judicial independence and bring a range of experience and legal knowledge. 
11. Within the magistrates’ court legal advisers are expected to exercise a full range of delegated powers and take the lead in exercising judicial discretion to effectively manage cases.  The Family Court reforms have also made much more use of legal advisers in the court.

12. The working group agree that the knowledge, experience and capabilities of legal advisers make them suitable candidates for the delegation of some CCBC/CCMCC box work albeit with further civil training.  The pilot will employ legal advisers who are at ‘tier two’ within the HMCTS legal adviser structure and are qualified as either solicitors or barristers.  These are experienced legal advisers who are expected to operate with a high level of legal specialism, autonomy and across a significant range of delegated powers.  
13. Legal advisers also comply with the MOJ specialist competences.  These specialist competences are aligned to the competences required of both the Solicitors Regulation Authority and the Bar Standard Board.  All legal advisers will have had some training regarding the application of the civil procedure rules.  To refresh this training the working group will work with the Judicial College to develop a tailored training programme regarding the application of the CPR.  

14. Whilst the Judicial College cannot provide direct support for pilots they have kindly shared their training material with the working group and a comprehensive training proposition is currently being developed.  This training will look to the training given to deputy district judges (DDJ) to ensure an understanding of civil law but also provide more in-depth training into the procedures legal advisers will become responsible for at CCBC/CCMCC.  
15. The working group will oversee the development of this training approach and be responsible for sign off.  The programme will be delivered by a full time DJ prior to the pilot commencing.  
Supervision 

16. During the life of the pilot the legal advisers will have daily support from a DJ/DDJ on site.  This judge will also perform a percentage of adhoc checks to ensure quality and the appropriate application of the delegated powers.  The percentage of work that will be quality checked will be approved by the working group but is likely to be on a sliding scale as the experience and capability of the legal advisers grows. 

17. The line management of legal advisers during this pilot will continue to be provided by the Justices’ Clerk.  Individual errors will be discussed with the individual by the judge but any wider concerns about conduct or performance will be raised with the line manager.  It should be noted that legal advisers have a professional duty to equip themselves to discharge their duties with a high degree of competence. 
Delegated Work 
18. An operating protocol has been developed which clearly sets out the work that can be undertaken by the legal adviser at CCMCC/CCBC and any restrictions that apply.  This protocol was developed in consultation with the ADJ and agreed by the working group. The protocol is included within the draft practice direction. 

Reconsideration
19. Orders made by the LAs will be subject to reconsideration on the request of any party.  Whilst a reconsideration provision already exists within the CPR which allows parties to apply to set aside or vary any order made on paper within 7 days of receipt, the working group felt that this existing provision would not allow us to fully evaluate the pilot.  
20. We recognise the requirement to protect the needs of users throughout this pilot.  To ensure that we can effectively gather feedback on quality and promptly address any issues raised about the work of legal advisers, HMCTS intends to retain any applications to vary or amend an order made by a legal adviser at the business centres for consideration by a DJ/DDJ on paper.  If the decision of the legal adviser is upheld by the judge, the parties will have the option to take advantage of existing provisions within the CPR and appeal the decision should they see fit. 
21. Whilst this may require additional judicial resource during the life of the pilot, HMCTS expect this to be limited and consider this approach to be the only way in which the pilot can be accurately monitored and evaluated. 

Risk/Issue Management
22. As with any project there are potential risks and issues.  The working group has responsibility for actively managing any risks and issues throughout the life of the pilot.  The main risk identified by the working group is in regard to the quality and consistency of the work delivered by the legal advisers.  As discussed the working group will seek to mitigate this risk through the provision of training and the introduction of quality checking and a reconsideration procedure.  No other major risks have been identified. 

23. HMCTS intend to take a thorough approach to data capture and quality checking to ensure the pilot can be fully tested and evaluated.  It is therefore considered that the project will be able to respond quickly and effectively should risks become issues. 
Evaluation
24. The working group is developing an evaluation proposition that will define how HMCTS will monitor the impact of the pilot on current practice, quality, accuracy, timeliness and cost.  HMCTS intend to report to the committee in March 2015 with an interim evaluation and in June 2015 with a final evaluation.  It is the intention of HMCTS to make representation to the June 2015 committee meeting of any procedures it wishes to make business as usual in October 2015. 
Consultation

25. The Civil Business Authority, which includes Lord Justice Richards and Lord Justice Gross, has been consulted and approved the pilot.  The ADJ has also been consulted and has endorsed this pilot.  The approach to communication with users is being considered by the working group.

The Amendments to the Rules


26. Whilst CPR54.1A sets a precedent within the rules for the delegation of judicial functions to legally qualified court officers this is limited to the Administrative Court and this power cannot be easily extended for the proposes of this pilot.     
27. The proposed practice direction is made under rule 51.2 and is attached for your consideration. 

Transitional provisions


28. It is not considered that any transitional arrangements are necessary.  
Mick Collins








MOJ Civil Policy
Clare Galloway
HMCTS Civil Operations Team 
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1.     Scope and interpretation

1.1     This Practice Direction is made under rule 51.2. It provides for a pilot scheme (“the County Court Legal Advisers Pilot Scheme”) in respect of, and applies to, claims started at the County Court Business Centre (“CCBC”) and the County Court Money Claims Centre (“CCMCC”) for a period of 9 months from 1 January 2014 to 30 September 2015.

1.2
In this Practice Direction—

(a) “the County Court Business Centre” means the Production Centre and Money Claims Online; 

(b) “legal adviser” means a court officer assigned to the County Court who is—

(i) a barrister; or 

(ii) a solicitor, 

who may exercise the jurisdiction of the County Court with regard to the matters set out in paragraph 2.1 and in the schedule to this Practice Direction, with the consent of the Designated Civil Judges for Manchester Civil Justice Centre & Manchester Outer, in respect of the CCMCC, and Northampton and Leicester Trial Centre in respect of the CCBC.

2. Jurisdiction of the County Court that may be exercised by a legal adviser
2.1    A legal adviser may exercise the jurisdiction of the County Court—

(a) with regard to the matters set out in the first column of the schedule to this Practice Direction, subject to the corresponding restrictions in the second column; and 

(b) in respect of any other matter which, in the discretion of the relevant Designated Civil Judge, may properly be undertaken by a legal adviser.

3. Re-determination of a decision made by a legal adviser 
3.1  Where a decision has been made by a legal adviser in the exercise of the County Court’s jurisdiction conferred by this practice direction or the relevant Designated Civil Judge, either party may, within 14 days after service of the determination on the applicant, apply for the decision to be re-determined by a District Judge. 

3.2    The re-determination will take place without a hearing.
SCHEDULE

Jurisdiction of the County Court that may be exercised by a legal adviser
	Work type
	Restrictions on the exercise of jurisdiction and modifications of the Civil Procedure Rules

	Applications for service of the claim form by an alternative method or at an alternative place, pursuant to rule 6.15
	

	Order to rectify a procedural error pursuant to rule 3.10
	Limited to those instances where the court serves a claim contrary to the claimant’s instructions.

	Application to extend time for service of the claim form pursuant to rule 7.6
	Limited to the first application, unless the claim would normally be allocated to the small claims track.

	Applications to amend a claimant’s or defendant’s address or details after service, pursuant to rule 17.1(2)
	Limited to applications prior to the expiration of the relevant limitation period and which have been, or would normally be, allocated to the small claims track.

	Application to amend the particulars of claim or the amount of the claim pursuant to rule 17.1(2)
	Limited to—

(a) applications received before a defence is filed; or 

(b) if an application is received after a defence is filed, claims which have been, or would normally be, allocated to the small claims track.

	Application to add or substitute a party to the proceedings pursuant to rule 19.4
	Limited to applications where all existing parties and the proposed new party are in agreement that the application may be dealt with without a hearing.

	Application by defendant for service of claim form pursuant to rule 7.7(1)
	

	Application to strike out a statement of case pursuant to rule 3.4
	

	Application to extend time for filing or serving a defence where a party does not consent to an extension
	Limited to one application per defendant, unless the claim has been, or would normally be, allocated to the small claims track.

	Application to make a counter claim after a defence has been filed pursuant to rule 20.4(2)(b)
	

	Applications for default judgment pursuant to rules 12.8 and 12.10
	

	Referring a claim for directions pursuant to rule 26.2A(2) following a request for consideration by a court officer
	

	Application to extend time for complying with a notice of proposed allocation in accordance with rule 26.3(1)
	Limited to one application per party, unless the claim has been provisionally allocated to the small claims track.

	Application to stay proceedings pursuant to rule 26.4(2A) or to extend the period of a stay pursuant to rule 26.4(3)
	Limited to applications where all parties consent.

	Application to remove a stay of proceedings made pursuant to rule 26.4(2A) or (3)
	

	Applications for interim payments pursuant to rule 25.6
	Limited to—

(a) applications where all parties consent to the payment; or 

(b) claims which would normally be allocated to the small claims track.

	Entering and sealing an agreed judgment pursuant to rule 40.6(2) in any case where the requirements in Form EX224 are not met
	

	Applications for judgments or orders in terms agreed pursuant to rule 40.6(5)
	

	Application for an Order that a solicitor has ceased to act pursuant to rule 42.3
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